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Bank Liable in Cashing Checks Payable to Itself* 


A bank should use caution in cashing a check payable to 
its own order, particularly where the check is drawn by a 
depositor and presented with a request for cash by an agent 
or employee of the depositor. On a subsequent page is pub- 
lished in full a recent decision of the Supreme Court of Penn- 
sylvania which brings out this point. The case is Main Belt- 
ing Co. v. Corn Exchange National Bank & Trust Co., 188 
Atl. Rep. 865. It brings out the point that, when a check 
payable to the order of the drawee bank is presented for cash 
by the depositor’s employee, there is a duty on the bank to 
make sure that the depositor did not intend to have the check 
used in some other manner. 

It appeared that the plaintiff corporation kept a checking 
account in the defendant bank. The company had a number 
of traveling salesmen and it was their custom, while on the 
road, to draw on the company for expense money and to send 
such drafts to the defendant bank. Upon receiving such a 
draft, the bank would advise the company by telephone that 
the draft had been received. The plaintiff would then draw 
a check payable to the defendant bank for the amount of the 
draft and send it to the bank for the purpose of covering the 
draft. Each of these checks bore a notation in the lower left 
hand corner consisting of the word “draft” and the name of 
the salesman whose draft the check was intended to pay. The 
following is a sample of one of these checks: 


*This decision is published in full on page 278. 








NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§566, 567. 
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No. 4346 
Philadelphia August 15, 1929 


Main Belting Company 
1241 Carpenter Street 


Pay to the 
Order of Corn Exchange National Bank $75.00 
Indemnity 
#20043 75 & 00 Cts. Dollars 
Main Belting Company 
To the 
Corn Exchange National Bank By L. C. Smith 
And Trust Company 3-18 Treasurer 
Philadelphia 
Draft 


Hiller 


The treasurer of the plaintiff company was authorized 
to draw against its checking account and the company had 
filed with the bank a copy of a resolution which it had 
adopted and which authorized the bank to pay checks from 
the funds of the company on deposit with it “upon and 
according to the check of the company.” 

The treasurer of the company drew a series of forty-five 
checks, similar to the one reproduced above. The checks were 
all payable to the order of the defendant bank. Some of 
them were drawn on the defendant while others were drawn 
on another bank in which the company also had a checking 
account. The treasurer personally presented the checks to 
the defendant bank and, at his request, received the face 
amount in cash. The checks did not, in fact, represent 
amounts due on drafts drawn by the company’s salesmen 
and the treasurer appropriated the proceeds of the checks to 
his own use. It was held that the bank was responsible to the 
company for the amount thus wrongfully taken by the treas- 
urer. Said the court: 


That checks are made payable to a bank when it is desired to 
transfer funds to it from another bank, or to purchase a draft or 
pay a debt due the bank, is perhaps common enough, but if a bank 
with the limited authority shown in this record treats such a check 
as payable to bearer, it takes the risk. 


It appeared that the treasurer was not required by the 
defendant bank to indorse those checks which were drawn on 
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the defendant at the time of cashing them. Consequently, 
when the checks were later returned to the plaintiff, there 
was nothing on them to indicate that they had been used 
otherwise than for the purpose of meeting drafts drawn by 
the plaintiff's salesmen. 'There was nothing to put the plain- 
tiff company on notice that the checks had been improperly 
used or that the proceeds had been wrongfully dealt with. 
Some banks require depositors, sending checks to the bank 
by an employee or agent for the purpose of obtaining cash, 
to draw such checks to the order of the bank ‘‘for cash.” This 
would seem to be a good rule to place in effect. The bank is 
thereby protected against liability in a case such as the one 
here under discussion and, if the check is lost, the finder can- 
not deal with it as he might with a check which is payable 
to “cash,” 
REE 


Agreement by Bank to “Use Every Effort to 
Collect” Guaranteed Notes 


A guaranty of payment of notes held by a bank on con- 
dition that the bank “will use every effort to collect the 
amounts due” cannot be enforced by the bank where it ap- 
pears that the bank did not use “any reasonable effort” to 
collect the notes. Wilcoxson v. McMullin, Supreme Court 
of Colorado, 68 Pac. Rep. (2d) 880. 

This action was brought by one Wilcoxson and a bank 
jointly. The bank was the owner of two demand promissory 
notes, signed by Henderson & Clark, which were executed 
in 1980 and which named the bank as payee. The defendant 
MecMullin was the principal holder of the bank’s stock. Early 
in 1931, MecMullin sold his stock interest to the plaintiff 
Wilcoxson and, as part of that transaction, executed the 
following guaranty dated January 3, 1931, and addressed to 
Wilcoxson: 


In consideration of the purchase by you of my interest in the 
bank of DeBeque, I hereby guarantee full payment of (the Clark and 
Henderson notes) within one year from January 5, 1931. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §558. 
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These guaranties are made upon the understanding that the bank 
will use every effort to collect the amounts due from the foregoing 
people during said periods and that the fact that I have guaranteed 
them in the foregoing manner be not divulged. 





The bank, it seems, did not take any active steps towards 
collecting the notes. In fact, the cashier of the bank wrote a 
letter to MeMullin, several months before McMullin could 
become liable on his guaranty, in which letter he stated that 
“this bank assumes no responsibility in the collection of this 
item (the notes) beyond a mutual co-operation in an effort 
to do so.” The court held that, under the guaranty here 
involved, the bank should have reduced the notes to judgment 
and issued execution against the makers unless it could show 
that they were insolvent; in other words, it was the bank’s 
duty to have used that degree of diligence which a reasonable 
man would employ in similar circumstances if there were no 
guaranty. The bank made no attempt to comply with this 
rule. It was accordingly held that the bank could not recover 
on its guaranty. 
In the opinion the court said: 


The guaranty was not absolute. It rested upon three considera- 
tions: (1) The bank must “use every effort to collect”; (2) the fact 
of the guarantee must “be not divulged”; (3) these conditions must 
be kept until January 5, 1932, and the notes remain unpaid. 

Under the first condition, what was the duty of the bank? Clearly, 
to use every effort to collect, from the date of the guaranty until 
collected, or, in case of failure to collect, to January 5, 1932, 12 
R. C. L. § 12 p. 1063; § 13 p. 1064; § 43 p. 1090. McMullin’s 
liability must be strictly construed. It cannot be extended. Sutton, 
S. & S. Mfg. M. & M. Co. v. McCullough, 64 Colo. 415, 418, 174 
P. 302. 

Some authorities hold judgment and execution necessary. All seem 
to admit that this is the best evidence of diligence. Some excuse it 
on proof of absolute insolvency. From all we deduce the rule that 
the diligence required is such as a reasonable man would employ 
under the circumstances, were there no guaranty. 28 C. J. § 129-136 
p- 974; 12 R. C. L. § 33 p. 1081. Certainly this would require 
obtaining payment, or security covering all or any portion of the 
debt reasonably possible, even though the debtor were execution proof. 
These notes were due on demand. One had stood for six months and 
the other more than one month when the guaranty was executed. 
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The bank clearly treated them as six months’ notes. Within six weeks 
McMullin telephoned and wrote the bank what could be done to get 
security for at least a portion of the debt. Beyond the cashier 
waiting one day at the bank for Henderson to come and being dis- 
appointed, nothing was done for four months, and then no such inter- 
est or activity was manifested as would be reasonably expected if the 
loss, if any, were to fall on the bank. By June 12, more than six 
months before the guaranty would become effective, it clearly appears 
that the bank had retired from any position of responsibility, if in 
fact it ever assumed such, beyond a voluntary offer of “mutual co- 
operation” with McMullin. In fact, the evidence is undisputed that 
before the guaranty could have become absolute both Henderson and 
Clark had available, and would have given, security covering a large 
portion of this debt, had the bank been reasonably diligent. In our 
opinion, there is no evidence that the bank used every effort, or any 
reasonable effort, and ample evidence that it did not. Hence the 
guaranty never became effective, and it is therefore immaterial what 
portion of the debt, if any, would have been paid had the conditions 
been complied with. 

Where there any possible doubt as to the foregoing, it would be 
disposed of by additional evidence which is likewise undisputed. 
Between February 13, 1931, and January 19, 1932, certain cor- 
respondence concerning these notes passed between McMullin and 
the bank, with the latter’s cashier Lischke acting therein for it. 
Under date of January 12, 1931, five months at least before Mc- 
Mullin, in any view of the matter, would become liable, “F. H. 
Lischke, cashier,” wrote McMullin: “I am instructed to say that 
under your guarantee this bank assumes no responsibility in the 
collection of this item, beyond a mutual co-operation in an effort 
to do so.” As to the remainder of the correspondence, it is sufficient 
to say that it contains nothing to the contrary and much to support 
this attitude. It thus not only appears that during the period for 
which the bank was to use “every effort to collect” it used no reason- 
able effort, but that long before the expiration of that period it 
repudiated the duty, refused to meet the condition, and thus canceled 
the guaranty and released McMullin from all liability under it. This 
result is so firmly grounded upon reason and justice as to render 
authorities superfluous, but, if such be sought, the books furnish 
many, all in accord. Some of them are: Jordan v. Madsen, 69 
Utah, 112, 119, 252 P. 570; Quapaw P. & R. Co. v. Camblin, 106 
Okl. 112, 232 P. 84; Lake Shore & M. S. R. Co. v. Richards, 152 
Ill. 59, 38 N. E. 778, 30 L. R. A. 33. 

The conditions of this guaranty were never met and were ex- 
pressly repudiated, hence there was no escape from the directed 
verdict. The judgment is affirmed. 
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Action by Bank on Cashier’s Fidelity Bond 


The cashier of a bank was also administrator of an estate. 
He carried his account as administrator and also his individual 
checking account in the bank. He wrongfully withdrew 
funds from the estate account and placed them to the credit 
of his individual account which at the time was overdrawn. 
Later he withdrew the funds from his individual account and 
appropriated them to his own use. It was held that it was 
the bank’s and not the estate’s money which he had embezzled 
and that the bank could recover on a fidelity bond which 
insured it against loss through embezzlement by the cashier. 
This was decided by the Court of Appeals of Georgia in 
American Surety Co. of New York v. Peoples Bank, 189 
S. E. Rep. 414. 

An earlier action arising out of this malfeasance on the 
part of the cashier was brought by the beneficiaries of the 
estate against the bank. In that case, Burkholter v. Peoples 
Bank, Supreme Court of Georgia, 175 Ga. 744, 165 S. E. 
Rep. 749, it was held that the bank was liable for $2,248.28, 
the amount taken by the cashier and $400 attorney’s fees. 
The decision is referred to in the March, 1933, issue of THE 
BankING Law JourNAL at page 192. 

In the present case, the surety company contended that 
the money wrongfully appropriated by the cashier was the 
money of the estate of which he was the administrator and 
not the money of the bank. It also alleged that the bank had 
not commenced its suit within the time limited in the in- 
demnity bond. In this connection it appeared that the delay 
in starting suit against the surety company was due to the 
bank’s action in opposing, at the request of the company, the 
suit brought by the next of kin against it and the administra- 
tor. The surety company also relied on a clause in the bond 
to the effect that the company would not be liable for any 
default, the proceeds of which were used to pay a pre-existing 
debt (the cashier’s overdraft) due to the bank. In holding 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §665. 
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that the defenses interposed by the company were unavailing, 
the court wrote as follows: 


“Money deposited in banks is not left in trust of the officers or 
agents, but is left as a trust with the bank, and becomes the property 
of the bank, with the only obligation ordinarily that its equivalent in 
like kind be returned to the depositor on demand. There is no agree- 
ment, express or implied, that the officer or agent of the bank is to 
personally account to each depositor. These officers and agents 
account to the bank, and it to the customer.” Ballew v. State, 11 
Okl. Cr. 598, 601, 149 P. 1070, 1071. “When money is placed in a 
bank on general deposit, the title to the money immediately passes 
to the bank, and the relation of debtor and creditor is created be- 
tween the bank and the depositor. The moment the deposit is made 
the credit of the banker is substituted for the money.” McGregor v. 
Battle, 128 Ga. 577, 58 S. E. 28, 13 L. R. A. (N. 8S.) 185. There 
is no trust relationship between a bank and a general depositor unless 
something aliunde appears to the contrary. Cato v. Mixon, 165 Ga. 
245, 249, 140 S. E. 376. “ ‘As a general rule, a bank may assume 
that a trustee will apply money deposited by him to its proper 
purposes under the trust, and is not accountable for any misappro- 
priation of trust funds in which it does not participate; but a bank 
cannot, without incurring liability to the true owner, knowingly 
appropriate to the satisfaction of a debt due to it by another trust 
funds deposited with it by him after the creation of such debt.’ ” 
Burkhalter v. People’s Bank, 175 Ga. 744, 165 S. E. 749, 751. 

In the present case, while Easterling (the cashier) might be 
described as a double agent, one principal being the bank and the 
other principal being the estate of Mrs. Waters, the position assumed 
by him as agent of the bank entirely conflicts with the idea that he 
represents the interest of the estate. 3 C. J. S., Agency, p. 203, 
note 54. And if the bank receives a benefit as a result of the 
fraudulent conduct of Easterling, it cannot keep the benefit and 
escape responsibility by which it has been acquired. Restatement of 
the Law, Agency, p. 629, § 282 (c); People’s Bank v. Burkhalter, 
179 Ga, 863, 177 S. E. 708. <A principal cannot retain benefits and 
advantages secured by him through the act of his agent, and as a 
result of that same agent’s perfidy to the other principal. Napier v. 
Adams, 166 Ga. 403, 411, 143 S. E. 566. In Burkhalter v. People’s 
Bank, 175 Ga. 744, 165 S. E. 749, it was held that the heirs of the 
estate of Mrs. Waters could recover against the People’s Bank. In 
other words, the bank was accountable to the heirs. Thus, the bank 
could not escape liability in the premises for the reason that the 
transaction was one in the regular course of banking business and the 
act of the dual agent, Easterling, was in the interest of the bank 
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and not a transaction by Easterling as administrator in the interest 
of the Waters estate, or in the regular course of business of the 
estate. If the funds were deposited in the bank and the cashier 
wrongfully and fraudulently converted the same to his own use by 
transferring the funds from another depositor’s account to his indi- 
vidual account, both accounts being in the bank of which he was the 
cashier, would it not be proper to allege, in case of an indictment, 
that the funds embezzled were the property of the bank? We think 
so. Waters v. State, 15 Ga. App. 342, 83 S. E. 200; McGregor vy. 
Battle, supra. And if this statement is correct, the allegation in the 
petition in this civil suit, “that during the term of said bond and 
while the same was in full force and effect the said Easterling while 
in the employ of the bank embezzled the funds of the bank in the 
sum of $2248.23 and appropriated the same to his own use to the 
loss and damage of the bank in the sum aforesaid,” when amended 
by adding “that the funds were taken by the said Easterling from 
his account in the plaintiff bank as administrator of the estate of 
Mrs. J. B. Waters and placed to his individual account and then 
taken by him from said individual account, and that the plaintiff 
derived no benefit therefrom,” is, in effect, an allegation that East- 
erling embezzled the funds from the bank. 


That part of the petition in which is alleged by amendment “that 
the funds were taken by the said R. D. Easterling from his account 
in the plaintiff bank as administrator of the estate of Mrs. J. B. 
Waters and placed to his individual account, and then taken by him 
from said individual account, and that plaintiff derived no benefit 


therefrom,” are allegations, it seems to us, (1) for the purpose of 


identifying the particular account in the bank from which Easterling 
took the funds, that is, that he took the funds from an account in 
the bank and that this account was the account of Easterling, the 
administrator of the estate of Mrs. Waters—it was not an allegation 
that, acting only as an administrator of said estate, he took the 
funds from this administrator’s account. It identified the particular 
funds of the bank alleged to be embezzled (2) for the purpose of 
identifying the account in the bank in which he placed them, to wit, 
his individual account; and (3) this allegation that the bank derived 
no benefit from the transaction was made to take the case out of the 
rule that if the principal received a benefit as the result of the con- 
duct of an agent, he cannot keep the benefit and escape responsibility 
for the means by which it has been acquired. Restatement of the 
Law, Agency, p. 629, § 282; Hodgson v. Hart, 165 Ga. 882, 142 
S. E. 267. When Easterling took the funds from the account of 
the estate and put them in his overdrawn individual account in the 
bank, of which he was cashier, and in which both deposits were made, 
he was acting, as between the bank and the estate, in the interest of 
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the bank. People’s Bank v. Burkhalter, 179 Ga. 863, 864, 177 S. E. 
708. And then, when he took the funds from his individual account, 
he thereby kept the bank from deriving any benefit from his former 
act. As to the latter act, as between himself and the bank, the bank 
was unrepresented. An embezzler does not represent the bank while 
he is in the act of stealing from it, although there is no one else to 
supervise the transfer of the property. Atlantic Mills v. Indian 
Orchard Mills, 147 Mass. 268, 279 17 N. E. 496, 9 Am. St. Rep. 
698; Hodgson v. Hart, supra; Taylor v. Felder, 3 Ga. App. 287, 
291, 59 S. E. 844. 

If the transfer of the estate’s property to the bank was intended 
as a payment on account of Easterling’s overdraft in the bank, the 
plaintiff bank would not be entitled to hold the same on the ground 
that it would be chargeable with Easterling’s knowledge of the source 
from which the funds came. The transfer of the funds cannot be 
considered as a payment by Easterling to the bank because it was not 
so understood or intended by either party. There was no accounting 
between them. Nobody but Easterling could possibly have intended 
that the transaction should amount to a payment, and his intention, 
if entertained, was ineffectual because of his fraud. When Easterling 
undertook in this manner to make a payment by secretly transferring 
the property of the estate to his overdrawn account in the bank, the 
act cannot take effect as a payment because it was not received as 
such by any person acting on behalf of the bank. ‘There was not 
even a semblance of an accounting. And under these circumstances, 
if the bank should adopt the intention to make it a payment, it must 
also adopt the fraud. It cannot adopt so much of Easterling’s act 
as was beneficial and reject the rest. Atlantic Mills v. Indian 
Orchard Mills, supra. Therefore section 4 of the bond which read 
as follows: “That the surety shall not be liable hereunder for any 
default, the proceeds of which shall have been applied to the payment 
to the employer of a pre-existing debt,” is not applicable. 

Another ground of the demurrer contends that the bank has failed 
to comply with the terms and provisions of the bond which require 
notice to be given to the surety company within ten days and that 
claims be filed within twelve months. a. Where the surety company, 
as in this case, had notice of the alleged claim and did not contest its 
sufficiency, it cannot now claim that the notice was insufficient. Great 
American Co-operative Fire Association v. Jenkins, 11 Ga. App. 
184 (2), 76 S. E. 159; People’s Loan & Savings Company v. Fidelity 
& Casualty Co., 839 Ga. App. 337 (5), 147 S. E. 171; Holder v. 
Farmers’ Exchange Bank, 28 Ga. App. 21, 23, 110 S. E. 762. b. In 
Irwin v. Sovereign Camp, 15 N. M. 365, 110 P. 550, it was said: 
“Where the defendant admits liability and advises and requests plain- 
tiff to bring suit in order to dispose of the conflicting claims of a 
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third party and for no other purpose, he will not, after plaintiff has 
begun suit and incurred costs, be permitted to deny liability.” In 
Stanley v. Sterling Mut. Life Ins. Co., 12 Ga. App. 475, 77 S. E. 
664, 665, it was said: “Where an insurer, by negotiating for a 
settlement . . . has led the insured to believe that he will be 
paid without suit, the insurer cannot take advantage of a provision in 
the policy requiring action thereon to be brought within a stated 
time.” Such stipulations in the instant case, in reference to the time 
in which suit must be brought on the fidelity bond, are for the benefit 
of the company and may be waived by it. We think the allegations 
of the petition in the instant case were sufficient to carry the case to 
the jury for them to say whether the surety company led the bank to 
believe that the claim under the bond sued on would be paid by the 
surety company without suit, if the bank would by legal proceedings 
force the heirs of Mrs. Waters to exhaust the bond of Easterling as 
administrator of the estate before calling on the bond of the surety 
company which protected the bank, and thus determine the amount 
due by the surety company on account of the embezzlement of 
Easterling. Or, in other words, if the allegations of the petition 
were proved, they would authorize a finding that the surety company 
waived a compliance with the terms of the bond relative to filing suit 
thereon, and were estopped from insisting on a strict compliance with 
the terms thereof. Knights of Ku Klux Klan v. Fidelity & Deposit 
Company, 47 Ga. App. 12, 169 S. E. 514; Smiley v. Barker 
(C. C. A.) 83 F. 684 (1); Cole v. Dial, 12 Tex. 100. 


REREE ERE, 


Deposit of Corporation’s Check in Officer’s 
Account 


A bank should not permit an officer or employee of a cor- 
poration to deposit in his individual account a check which is 
payable to the corporation unless the bank is certain that the 
officer or agent is authorized to make such use of the check. 
The reason is that, if it is later found out that the officer or 
agent acted without proper authority and the proceeds are 
not accounted for to the corporation, the bank will be liable 
for the amount. 

Cases of this kind are a continual source of serious loss 
to banks. When a bank sustains a loss in such a transaction 
it has no one to blame but itself. It knows, or should know, 
that no officer of a corporation has authority to deal with the 
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corporation’s assets as if they were his own. When it per- 
mits a check payable to a corporation to be deposited by an 
officer in any account except that of the corporation it assumes 
that the officer has this authority. If the officer, in fact, has 
no such authority and the proceeds are not accounted for to 
the corporation, the bank has, by its own act, shouldered the 
risk. 

At the A. B. A. regional conference held in Portland, 
Oregon, on February 26, Ross P. Williams, Assistant Vice- 
President of the University National Bank of Seattle, Wash- 
ington, referred to a transaction of the kind here under dis- 
cussion in which his bank and another bank were involved. 
The facts, as related by Mr. Williams, were as follows: 


An auditor of a large oil company was depositing with us the 
collections from neighborhood stations. He had been doing this for 
a number of years and had become very well acquainted with our 
teller. As he obtained the confidence of the teller, he began to 
deposit checks drawn in favor of the oil company to his own personal 
account. The checks were properly endorsed by the company and 
then by himself. He casually explained to the teller that these 
checks were made payable to the company in error instead of to him. 

The teller, having absolute faith in the man’s integrity, accepted 
the explanation and thought nothing more about it. After a period 
of time, the traveling auditor for the company caught up with the 
local auditor. A confession followed: The attorneys for the oil 
company called on us and then we found out that the same auditor 
had been doing the same thing in one of the large downtown banks. 
Both banks paid the loss to the oil company and our tellers had 
received a costly lesson in banking law. 


The question of liability in such circumstances has been 
before the courts many times and in most cases the bank has 
had to pay. A few of the more recent decisions will be re- 
ferred to. Ina New Jersey decision, Singer Sewing Machine 
Co. v. Citizens’ National Bank & Trust Co. of Englewood, 
168 Atl. Rep. 32, 51 B. L. J. 41, it was held that a bank, 
which permits an agent to deposit in his individual account, a 
check belonging to the principal, will be responsible for the 
amount if the agent does not account to the principal for the 
proceeds of the check. 
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In this case, one Werner, a manager in the employ of the 
plaintiff company, received a check payable to the order of 
“Singer Sewing Machine Co., P. A. Werner, Mgr.” The 
check was presented to the defendant bank bearing the in- 
dorsement “Singer Sewing Machine Co. For Deposit Only, 
P. A. Werner, Mgr.” The defendant bank credited the 
amount of the check to the personal account of “P. A. 
Werner, Mgr.” In this action by the Sewing Machine Com- 
pany against the bank, it was held that the bank was liable 
for the amount of the check. 

In a case decided by the United States District Court 
(Maine) it was held that a bank which permits the president 
and general manager of a corporation to indorse and deposit 
in his personal account a check payable to the order of the 
corporation will be liable to the corporation for the amount 
of the check in an action for conversion if the officer uses the 
funds for his own purposes without authority. The bank, 
against which the action was brought, however, escaped lia- 
bility because of the fact that, under the laws of Maine, an 
action of this kind must be brought within six years after 
the time it accrues and the action here was not instituted 
within the time prescribed. Industrial Development & Manu- 
facturing Corp. v. First National Bank, 13 Fed. Supp. 740, 
53 B. L. J. 441. 

The court here quotes the following paragraphs from an 
earlier decision, Knoxville Water Co, vy. East Tennessee Nat. 
Bank, 123 Tenn. 364, 131 S. W. 447: 


Any person taking checks made payable to a corporation, which 
can act only by agents, does so at his peril and must abide by the 
consequences if the agent who indorses the same is without authority, 
unless the corporation is negligent . . . or is otherwise precluded 
by its conduct from setting up such lack of authority in the 
agent. 

We think this is true, whether the employee so offering such 
checks be president, manager, treasurer, or any other officer or 
agent of an employing corporation. And we think a bank, which 
under these circumstances accepts such a deposit to the individual 
credit of an employee subject to his individual check and disposition 
in this way, has little ground upon which to urge that such an 
employee was thus acting within the apparent scope of his authority. 









—— ire ee OOO 


~~ ame ah cae ae ae 


THE BANKING LAW JOURNAL 265 


In a decision of the California District Court of Appeals, 
Richard Livingston v. Bank of America National Trust & 
Savings Association, 46 Pac. Rep. (2d) 195, 52 B. L. J. 834, 
it appeared that the agent of a corporation was authorized 
to receive rent checks payable to the corporation, indorse 
them with a rubber stamp and deposit them in the corpora- 
tion’s bank to its credit. The bank, knowing that the agent 
had no authority to deposit such checks to his own credit, 
permitted him to so deposit a number of the checks and the 
agent embezzled the proceeds. It was held that the bank was 
liable for the amount to the corporation. 

Just how the bank came to know definitely that the _— 
had no authority to deposit the checks in his individual ac- 
count does not appear in the opinion. It is merely stated 
that: “The court found upon substantial evidence that the 
bank ‘well knew that defendant Hyman had not the authority 
to collect the proceeds of the checks or to have the same de- 
posited to his personal account.’ ” 

In a case decided by the New York Court of Appeals, 
Wen Kroy Realty Co., Inc. v. Public National Bank & Trust 
Co., 183 N. E. Rep. 73, 50 B. L. J. 382, it was held that a 
bank which allows a check payable to the order of a corpora- 
tion to be deposited to the credit of another corporation will 
be liable if the proceeds are not accounted for to the payee 
corporation. 

The facts in this case disclosed that one Silverman was 
president of the plaintiff corporation. He was also president 
of the Silfo Amusement Co. and he was authorized by that 
corporation to manage its business and to draw checks against 
its account in the defendant bank. He indorsed the plaintiff 
company’s name on a check payable to its order and placed 
his own indorsement thereunder. He then had his son indorse 
the check as secretary of the plaintiff, though his son was not, 
in fact, its secretary. He deposited the check to the credit of 
the Silfo Company in the defendant bank and in this manner 
appropriated the proceeds to his own use or to the use of the 
Silfo Company. It was held that this constituted a conversion 
of the plaintiff’s property, rendering the defendant bank liable 
for the amount of the plaintiff’s loss. 
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A slightly different situation was presented in the case of 
Wisconsin General Finance Corporation v. Park Savings 
Bank, 248 N. W. Rep. 475, 50 B. L. J. 15. The Supreme 
Court of Wisconsin here held that a bank which permits a 
customer to deposit to his credit a check payable to the bank’s 
order, which was intended by the drawer to be used in paying 
a draft, drawn on the customer and held by the bank, will be 
liable to the drawer of the check where the customer appro- 
priates the proceeds. 

In this case, one Baumgartner, an automobile dealer, in 
order to pay for an automobile shipped by the manufacturer, 
borrowed money from the plaintiff finance company to pay 
the draft and obtain the attached bill of lading held by the 
defendant bank. The plaintiff gave the dealer a check pay- 
able to the defendant bank, together with a letter instructing 
the defendant to send the paid draft and bill of lading to the 
plaintiff. The dealer did not deliver the letter, but indorsed 
the check and deposited it along with other checks, which the 
bank credited to his account. 

The defendant contended that, having previously told the 
plaintiff to mail all checks and instructions to the bank 
directly, it had a right to assume that the plaintiff would do 
so; that the plaintiff itself was negligent in not discovering 
the irregularity; and that the defendant was not negligent 
since it received the checks in the usual course of business. 
In holding the defendant liable, nevertheless, the court said: 


In dealing with the problem presented by this case, it seems to 
us that the starting point is somewhat different from that adopted 
by the defendant. The consideration of this case must start with the 
proposition that the bank received and credited to Baumgartner’s 
account a check which was made payable to its own order. This is 
not merely a case where an agent, intrusted with a letter of instruc- 
tion, fails to present the instructions and is thereby enabled to 
impose upon the person to whom he is sent. Had this check been 
payable to Baumgartner, there could be no question as to the 
prejudice of the defendant bank, in view of the fact that plaintiff 
had intrusted to him a negotiable instrument payable to his order. 
But these are not the facts. The check in question was payable to the 
defendant bank. Baumgartner had no appearance of authority to 
cash it or to deal with it as his own. While the defendant bank was 
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named as payee of the check, it had had no dealings with the drawer 
out of which it would be entitled to a beneficial interest in the check. 
Under such circumstances the check upon its face imported the 
ownership by the plaintiff of the moneys represented in it. 


There are some cases in which the bank has escaped lia- 
bility on the ground that the loss was due primarily to care- 
lessness or neligence on the part of the employer. 

In a decision of the United States Circuit Court of Ap- 
peals (Third Circuit), it appeared that a bank permitted the 
president of a corporation to deposit in his personal account 
checks which were payable to the order of the corporation. 
The president withdrew and used for his own purposes part 
of the funds so deposited. It appeared that there was evi- 
dence to the effect that for two years the corporation had 
exercised no supervision over the actions of the president. 
The corporation brought suit against the bank for the amount 
misappropriated by the president and the trial court directed 
a verdict in its favor. On appeal the higher court reversed 
the decision and granted a new trial on the ground that the 
question, whether the corporation’s failure to supervise its 
president’s actions was such negligence as would relieve the 
bank from liability, should have been submitted to the jury 
for determination. Farmers National Bank & Trust Co. v. 
Flexible Truck Corp., 81 Fed. Rep. (2d) 541. 53 B. L. J. 
516. 

In the case of Quanah, Acme & Pacific Railway Co. v. 
Wichita State Bank & Trust Co., 93 S. W. Rep. (2d) 701, 
53 B. L. J. 549, the Supreme Court of Texas held that a 
bank, which permits an officer of a corporation to deposit in 
his personal account drafts payable to him as such officer will 
not be responsible to the corporation for sums which the officer 
thereafter wrongfully converts to his own use, at least where 
such deposits have been made by the officer over a period of 
six years without complaint from his corporation. 

The facts in the case show that the plaintiff railroad com- 
pany kept its regular deposit in a bank in Quanah, Texas. 
Over a period of six years, the treasurer of the railroad com- 
pany, Hawkins, caused the depository bank to issue bills of 
exchange (or bankers’ drafts) payable to him as treasurer. 
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He deposited these drafts in his individual account in the 
defendant bank, located at Wichita, some eighty miles distant 
from Quanah, later withdrawing the money and applying it 
to his own uses. In this manner, the treasurer appropriated 
a sum in excess of $63,000 belonging to the railroad. 

In many cases of this kind a distinction has been drawn 
by the courts between the situation in which the deposit is 
made by a trustee such as an executor, guardian, etc., and 
the situation in which the deposit is made by an officer of a 
corporation. The courts have held that a bank is not put 
upon notice when a trustee offers paper payable to him in 
his trust capacity for deposit in his individual account. The 
bank is permitted to assume that the trustee will devote the 
funds deposited to the purposes for which they were intended 
and does not become liable until it has knowledge that the 
funds are being diverted or participates in the diversion, as 
where it permits the trustee to use the trust funds in settle- 
ment of his personal debt to the bank. The courts have also 
held that a bank is put upon inquiry where it permits a cor- 
porate official to deposit in his individual account funds known 
to belong to the corporation and that, in such cases, the bank 
becomes liable for any misappropriation by the corporate 
officer irrespective of its knowledge or want of good faith. 

In the present decision, the court refused to recognize this 
distinction and held, for the State of Texas, that the same 
rule which applies to deposits by a trustee also applies to 
deposits by an officer of a corporation. 

All in all it would seem to be well worth while for a bank, 
as a source of protection, to adopt a rule under which a check, 
payable to the order of a corporation, could not be deposited 
to the credit of any other party without a showing of un- 
questionable authority to make the deposit in that manner. 


EERE ERE 


Postal Savings Checking Account 


A resolution has been offered in the House of Representa- 
tives by Representative Coffee of Tacoma, Washington, au- 
thorizing the establishment of a checking account service by 
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the Postal Savings System. The proposed service involves 
a charge of two cents on each check drawn and authorizes 
the Postmaster-General to require ten days’ notice for pay- 
ment of any amount in excess of 50 per cent. of any par- 
ticular deposit. The resolution reads as follows: 


The Postmaster-General is hereby authorized to carry deposit 
and checking-fund accounts, not to exceed $5,000 for any person, 
association, or corporation, and any person authorized to make 
deposits in postal savings banks under existing laws shall be author- 
ized to make deposits in the deposit and checking-fund accounts, but 
no interest shall be paid on any moneys in such accounts. 

The Postmaster-General shall furnish deposits all necessary forms 
of blank checks, deposit slips, and other business forms for use of 
depositors and make monthly statements of accounts to depositors, 
and may provide for clearance of checks and make a charge of not 
to exceed 2 cents per check as a service charge for handling checking 
accounts, said service charge to be covered into the receipts of the 
Post Office Department. 

Any depositor shall be entitled to draw funds on demand, and the 
Postmaster-General shall keep an adequate part of all deposits as 
reserve available to pay depositors on demand, but may require ten 
days’ notice for payment of any excess over 50 per centum of deposit. 


BERET EERS 


Acceleration Clause in Note 


A provision in a promissory note, payable in installments, 
that failure to pay interest or any installment when due shall 
cause the whole sum to become due and payable immediately, 
at the option of the holder and without notice, does not de- 
stroy the negotiability of the note. Illinois Bankers Life 
Assurance Co. v. Day, Supreme Court of Oklahoma, 62 Pac. 
Rep. (2d) 970. 

The following paragraph is quoted from the court's 
opinion: 

The contention made by the defendant is, the note was non- 


negotiable because the acceleration clause therein left the maturity 
date to the option of the holder upon default of payment of interest 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §881. 
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installments. Defendant contends that the note is not negotiable, 
because it is not payable at a fixed time. However, we are unable to 
agree with this contention. The great weight of authority is to the 
effect that a provision in a note, that the whole shall be due, either 
absolutely or at the option of the holder, on default in the payment 
of any installment, or in the payment of the interest, does not effect 
its negotiability. This rule also applies where a note is to be con- 
strued in connection with the mortgage, which provides for an option 
to declare the principal due on default in the payment of interest. 
The Negotiable Instruments Law expressly provides that the sum 
payable is a sum certain within the meaning of the act, although it is 
to be paid by stated installments, with a provision that on default 
in the payment of any installment, or of the interest, the whole shall 
become due. The early case of Bell v. Riggs, 34 Okl. 834, 127 P. 
427, 41 L. R. A. (N.S.) 1111, has been abrogated by the enactment 
of the Negotiable Instruments Law. Section 11301, Oklahoma Stat- 
utes 1931; Westlake v. Cooper, 69 Okl. 212, 171 P. 859, L. R. A. 
1918D, 522, and 8 C. J. § 240, page 139. 














The Power to Declare a Law 
Unconstitutional 


The controversy now being waged over the question 
whether the membership of the Supreme Court of the United 
States shall be increased seems to arise out of the fact that 
the court has recently declared unconstitutional and, there- 
fore, void certain laws which the President feels are within 
the constitutional powers of Congress to pass and are, further- 
more, necessary to the general welfare of the nation. 

In the intense debate on the question, while adherents of 
the bill have stated that nowhere in the Constitution is the 
Supreme Court specifically granted the power to declare a 
statute of Congress void on the ground of unconstitutionality, 
it seems to be generally conceded that the power does exist. 
What then is the source of this power? The answer is found 
in the doctrine expounded by Chief Justice John Marshall in 
the case of Marbury v. Madison, 1 Cranch, 187, decided by 
the Supreme Court in 1803. Briefly this doctrine is that the 
phraseology of the Constitution confirms the principle, sup- 
posed to be essential in all written constitutions that a law 
repugnant to the Constitution is void and that the courts are 
bound by that interpretation. This doctrine has been fol- 
lowed by the American courts down to the present time. 

During the earlier years of the Supreme Court, the court 
itself seemed to have entertained a doubt as to its power to 
declare an act of Congress unconstitutional. That feeling of 
uncertainty is brought out in the case of Hylton v. United 
States, 3 Dallas 171, decided in 1796. This was an action 
brought by the United States to recover a tax on various 
types of carriages imposed by the Act of Congress of June 5, 
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1794. It was alleged that the defendant, Hylton, was the 
owner of 125 “chariots,” which were “kept exclusively for the 
defendant’s own private use,” that he had refused to pay the 
tax and that, therefore, he owed the Government $1,000 in 
taxes and the further sum of $1,000 by way of penalty. 

The only question presented was whether the statute im- 
posing the tax was constitutional. The case was argued by 
most eminent counsel. Alexander Hamilton was retained as 
associate counsel with United States Attorney-General 
Charles Lee for the Government. Campbell of Virginia and 
Jared Ingersoll, Attorney-General of Pennsylvania repre- 
sented the defendant Hylton. 

Counsel for the defense contended that the law imposing 
the tax was unconstitutional in that it was a direct tax and 
was not apportioned among the several States according to 
their respective populations, as is required of all direct taxes 
by Article I, § 3, of the Constitution. (The outstanding 
example of a direct tax, perhaps, is the income tax. It was 
necessary to adopt the Sixteenth Amendment to the Consti- 
tution in order to enable Congress to lay and collect a tax 
on incomes “without apportionment among the several States 
and without regard to any census enumeration.”) The court 
held that the 1794 tax on carriages was not a direct tax and 
that it was constitutional and valid. Under this holding, the 
court was not called upon to answer the question as to whether 
it had power to nullify an act of Congress on the ground of 
unconstitutionality. Justice Chase, in his opinion, observed: 





It is unnecessary, at this time, for me to determine, whether this 
court constitutionally possesses the power to declare an act of Con- 
gress void, on the ground of its being made contrary to, and in 
violation of, the Constitution; but if the court have such power, 
I am free to declare, that I will never exercise it, but in a very 
clear case. 


The question later came before the court in a manner 
which would not permit of avoidance in the case of Marbury 
v. Madison, mentioned above. In this case for the first time 
it was decided that an act of Congress repugnant to the Con- 
stitution is void and cannot become a law. This decision is 
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frequently referred to as being among the most important 
ever rendered by the Supreme Court. Marbury v. Madison 
grew out of a partisan quarrel. When the Federalists were 
defeated in the election of 1800 and Jefferson was elected to 
the Presidency, the defeated party aimed to fill up all available 
offices with their adherents and this was perhaps especially 
the case as to judicial positions, the incumbents of which 
could not at once be dismissed by the incoming administration. 
Down to the very end of his term, the President, John Adams 
was making appointments to vacant and new offices, and a 
number of the commissions had not yet been delivered when 
he went out of office. Some of these commissions appointing 
Justices of the Peace for the District of Columbia, one of the 
appointees being Marbury, were found in the Secretary of 
State’s Office by Madison, the incoming Secretary. They 
were not delivered by him to the persons for whom they were 
intended and President Jefferson directed him not to deliver 
them. The office of Justice of the Peace was not one to which 
the President’s power of removal extended. It was Jeffer- 
son’s opinion that an appointment of this kind was incomplete 
until consummated by delivery of the commission. Marbury 
contended that, having been appointed by the President, con- 
firmed by the Senate, and his commission having been signed 
and sealed, the appointment was complete and vested in him a 
legal right to the office and that it was a violation of his rights 
to withhold his commission. At the December term, 1801, 
of the Supreme Court, Marbury instituted a proceeding, 
calling upon the Secretary of State, Madison, to show cause 
why a writ of mandamus should not issue commanding him 
to deliver the commission to Marbury. 

This case was not brought before the Supreme Court on 
appeal, but originated in the court. The Constitution pro- 
vides that the Supreme Court shall have original jurisdiction 
in all cases. affecting ambassadors, other public ministers and 
consuls, and those in which a State is a party and that, in all 
other cases, it shall have appellate jurisdiction. That is, 
ambassadors, etc., having a grievance, may resort to the Su- 
preme Court in the first instance in search of redress. All 
others must initiate their legal proceedings in an inferior 
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court and reach the Supreme Court, if at all, by the method 
of appeal. (Art. ITI, § 2.) 

By the act of September 24, 1789, Congress undertook to 
give the Supreme Court original jurisdiction in the matter, 
among others, of issuing writs of mandamus. Under this 
statute Marbury applied directly to the Supreme Court for 
the writ of mandamus to which he felt he was entitled. The 
court had to decide first whether Congress had the power to 
confer upon the court original jurisdiction in a matter with 
reference to which the Constitution provided that it should 
have appellate jurisdiction. The court decided that Congress 
had no such power. Then the court had to decide whether it 
had the power to declare the act of Congress in question void 
because contrary to the provisions of the Constitution. The 
court decided that it possessed this power. 

It will thus be seen that the first decision of the Supreme 
Court of the United States declaring a statute unconstitu- 
tional concerned one which undertook to confer on that court 
a larger jurisdiction than it was authorized to enjoy by the 
language of the Constitution. Hence the effect of its decision 
was to refuse to exercise authority which the Congress without 
constitutional permit undertook to confer upon it. 

The following paragraphs, in which Chief Justice Mar- 
shall makes out his case in favor of the Supreme Court’s 
power, are quoted from the opinion which he wrote in this 
famous decision: 


The question whether an act repugnant to the Constitution can 
become the law of the land is a question deeply interesting to the 
United States; but happily not of an intricacy proportioned to its 
interest. It seems only necessary to recognize certain principles 
supposed to have been long and well established to decide it. 

That the people have an original right to establish for their 
future government such principles as in their opinion shall most con- 
duce to their own happiness is the basis on which the whole American 
fabric has been erected. The exercise of this original right is a very 
great exertion, nor can it, nor ought it to be frequently repeated. The 
principles, therefore, so established are deemed fundamental. And as 
the authority from which they proceed is supreme and can seldom 
act, they are designed to be permanent. 

This original and supreme will organizes the government, and 
assigns to different departments their respective powers. It may 
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either stop here or establish certain limits not to be transcended by 
those departments. 

The government of the United States is of the latter description. 
The powers of the legislature are defined and limited; and that those 
limits may not be mistaken or forgotten, the Constitution is written. 
To what purpose are powers limited and to what purpose is that 
limitation committed to writing if these limits may at any time be 
passed by those intended to be restrained? The distinction between 
a government with limited and unlimited powers is abolished if those 
limits do not confine the persons on whom they are imposed and if 
acts prohibited and acts allowed are of equal obligation. It is a 
proposition too plain to be contested, that the Constitution controls 
any legislative act repugnant to it; or that the legislature may alter 
the Constitution by an ordinary act. 

Between these alterations there is no middle ground. The Con- 
stitution is either a superior, paramount law, unchangeable by ordi- 
nary means, or it is on a level with ordinary legislative acts, and 
like other acts is alterable when the legislature shall please to alter it. 

If the former part of the alternative be true, then a legislative 
act contrary to the Constitution is not law; if the latter part be 
true, then written constitutions are absurd attempts on the part of 
the people to limit a power in its own nature illimitable. 

Certainly all those who have framed written constitutions con- 
template them as forming the fundamental and paramount law of the 
nation, and consequently the theory of every such government must 
be that an act of the legislature repugnant to the Constitution is void. 

This theory is essentially attached to a written constitution, and 
is consequently to be considered by this count as one of the funda- 
mental principles of our society. It is not, therefore, to be lost sight 
of in the further consideration of this subject. 

If an act of the legislature repugnant to the Constitution is void, 
does it, notwithstanding its invalidity, bind the courts and oblige 
them to give it effect? Or, in other words, though it be not law, does 
it constitute a rule as operative as if it was a law? This would be to 
overthrow in fact what was established in theory, and would seem, 
at first view, an absurdity too gross to be insisted on. It shall, how- 
ever, receive a more attentive consideration. 

It is emphatically the province and duty of the judicial depart- 
ment to say what the law is. Those who apply the rule to particular 
cases must of necessity expound and interpret that rule. If two 
laws conflict with each other, the courts must decide on the opera- 
tion of each. 

So, if a law be in opposition to the Constitution; if both the law 
and the Constitution apply to a particular case, so that the court 
must either decide that case conformably to the law, disregarding the 











276 THE BANKING LAW JOURNAL 





Constitution, or conformably to the Constitution, disregarding the 
law, the court must determine which of these conflicting rules governs 
the case. This is the very essence of judicial duty. 

If then, the courts are to regard the Constitution, and the Con- 
stitution is superior to any ordinary act of the Legislature, the 
Constitution, and not such ordinary act, must govern the case to 
which they both apply. 

Those, then, who controvert the principle that the Constitution 
is to be considered in court as a paramount law are reduced to the 
necessity of maintaining that courts must close their eyes on the 
Constitution and see only the law. 

This doctrine would subvert the very foundation of all written 
constitutions. It would declare that an act which, according to the 
principles and theory of our government, is entirely void, is yet, in 
practice, entirely obligatory. It would declare that, if the Legisla- 
ture shall do what is expressly forbidden, such act, notwithstanding 
the express prohibition, is in reality effectual. It would be given to 
the Legislature a practical and real omnipotence with the same 
breath which professes to restrain their powers within narrow limits. 
It is prescribing limits and declaring that those limits may be 
passed at pleasure. 

That it thus reduces to nothing what we have deemed the greatest 
improvement on political institutions, a written constitution, would 
of itself be sufficient in America, where written constitutions have been 
viewed with so much reverence, for rejecting the construction. But 
the peculiar expressions of the Constitution of the United States 
furnish additional arguments in favor of its rejection, 

The judicial power of the United States is extended to all cases 
arising under the Constitution. 

Could it be the intention of those who gave this power to say 
that in using it the Constitution should not be looked into? That a 
case arising under the Constitution should be decided without exam- 
ining the instrument under which it arises? 

This is too extravagant to be maintained. In some cases, then, 
the Constitution must be looked into by the judges, and, if they can 
open it at all, what part of it are they forbidden to read or to obey? 

There are many other parts of the Constitution which serve to 
illustrate this subject. 

It is declared that “no tax or duty shall be laid on articles 
exported from any State.” Suppose a duty on the export of cotton, 
of tobacco, or of flour, and a suit instituted to recover it, ought 

judgment to be rendered in such a case? Ought the judges to close 
their eyes on the Constitution and only see the law? 

The Constitution declares “that no bill of attainder or expost 
facto law shall be passed.” 
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If, however, such a bill should be passed, and a person should be 
prosecuted under it, must the court condemn to death those victims 
whom the Constitution endeavors to preserve? 

“No person,” says the Constitution, “shall be convicted of treason, 
unless on the testimony of two witnesses to the same overt act, or on 
confession in open court.” 

Here the language of the Constitution is addressed especially to 
the courts. It prescribes directly for them a rule of evidence not to 
be departed from. If the Legislature should change that rule, and 
declare one witness, or a confession out of court, sufficient for con- 
viction, must the constitution principle yield to the legislative act? 

From these and many other selections which might be made, it is 
apparent that the framers of the Constitution contemplated that 
instrument as a rule for the government of courts, as well as of the 
Legislature. 

Why otherwise does it direct the judges to take an oath to sup- 
port it? This oath certainly applies in an especial manner to their 
conduct in their official character. How immoral to impose it on 
them if they were to be used as the instruments, and the knowing 
instruments, for violating what they swear to support! 

The oath of office, too, imposed by the Legislature, is completely 
demonstrative of the legislative opinion on that subject. It is in 
these words: “I do solemnly swear that I will administer justice 
without respect to persons and do equal right to the poor and to the 
rich; and that I will faithfully and impartially discharge all the 
duties incumbent on me as’. . ., according to the best of my 
abilities and understanding, agreeably to the Constitution and laws 
of the United States.” 

Why does a judge swear to discharge his duties agreeably to the 
Constitution of the United States, if that Constitution forms no rule 
for his government? If it is closed upon him and cannot be 
inspected by him? 

If such be the real state of things, this is worse than solemn 
mockery. To prescribe, or to take this oath, becomes equally a 
crime. 

It is also not entirely unworthy of observation, that, in declaring 
what shall be the swpreme law of the land, the Constitution itself is 
first mentioned [Article VI, § 2 of the Constitution]; and not the 
laws of the United States generally, but those only which shall be 
made in pursuance of the Constitution, have that rank. 

Thus the particular phraseology of the Constitution of the 
United States confirms and strengthens the principle supposed to be 
essential to all written constitutions that a law repugnant to the 
Constitution is void, and that the courts, as well as other depart- 
ments, are bound by that instrument. 









BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


BANK CASHING CHECKS PAYABLE TO ITSELF 


a_ it rma. a. ss ss a te oe 


Main Belting Co. v. Corn Exchange National Bank & Trust Co., Su- 
preme Court of Pennsylvania, 188 Atl. Rep. 865 


The treasurer of the plaintiff company drew a series of checks, 
aggregating $4,650, payable to the order of the defendant bank, in 
which the company carried a checking account. Some of the checks 
were drawn on the defendant bank and some on another bank in 
which the company also carried an account. The checks were marked 
to indicate that they were intended to cover drafts drawn on the 
company by its traveling salesmen. The treasurer, however, cashed 
the checks at the bank and appropriated the proceeds. A resolu- 
tion, which the company filed with the bank, authorized the treas- 
urer to draw checks and authorized the bank to make payments 
‘‘according to the check.’’ It was held that the bank was liable 
to the company for the amount wrongfully taken by the treasurer. 
The bank was authorized to pay ‘‘according to the check.’’ It chose, 
instead, to treat checks payable to its own order as if they were 
payable to bearer. It did so at its own risk. Checks are frequently 
made payable to a bank in cases where it is desired to transfer 
funds to it from another bank, to purchase a draft or to pay a debt 
due the bank. But checks of this kind should not be cashed, at least 
not for an agent of the depositor, without inquiry on the part of 
the bank. 


Note. This decision is discussed in an article on page £ 

Appeal No. 262, January term, 1936, from judgment of Court of 
Common Pleas No. 3, Philadelphia County, December term, 1930, No. 
12868; Francis Shunk Brown, Jr., Judge. 

Assumpsit by the Main Belting Company against the Corn Ex- 
change National Bank & Trust Company for the amount of plaintiff’s 








NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§566, 567. 
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checks alleged to have been wrongfully paid by the defendant. Verdict 
and judgment for the defendant, and the plaintiff appeals. 

Judgment reversed, and record remitted for entry of judgment for 
plaintiff for $4,650 with interest. 

Robert Dechert and Dechert, Smith & Clark, all of Philadelphia, 
for appellant. 

Philip Wallis, Carl W. Funk, and Drinker, Biddle & Reath, all of 
Philadelphia, for appellee. 











LINN, J.—Plaintiff, a depositor, brought assumpsit! against its 
bank of deposit for the amount of its checks alleged to have been wrong- 
fully paid by the bank. Forty-five checks are involved, varying in 
amount from $75 to $250; 23 of them, $2,575, were drawn by plaintiff 
on the defendant and to the defendant’s order; 22 of them, $2,075,? 
were drawn to the order of defendant on plaintiff’s account with an- 
other bank—the Integrity Trust Company. Some were signed by 
plaintiff’s president and the others by its treasurer, Smith. All were 
presented to defendant’s teller by Smith, who received cash for them; 
though drawn payable to defendant or order, the checks were not in- 
dorsed by defendant or by Smith. He used the cash for his own pur- 
poses and absconded before his embezzlement was discovered. Plaintiff 
contends that the checks drawn on defendant were not paid according 
to their terms, and that the proceeds of those drawn on the Integrity 
Trust Compay were misapplied by defendant; that in each instance 
plaintiff’s accounts were charged with the payments made to Smith in 
violation of the contract governing the relation of banker and depositor. 

Defendant contends that the checks were drawn by plaintiff and 
were properly paid in cash to its treasurer. The verdict was for de- 
fendant and plaintiff appeals. The principal question is whether the 
bank was authorized to pay cash to Smith on the checks. 

The plaintiff corporation manufactured canvas belting. Its travel- 
ing salesmen obtained money for traveling expenses by drawing on 
plaintiff. When such drafts were received by defendant bank, the de- 
fendant, instead of charging plaintiff’s account with the amount of the 
draft, advised plaintiff by telephone that a draft had been received. 
Plaintiff, to pay these drafts, would then deliver to defendant its check 
drawn on the defendant and to the order of defendant, or its check 
drawn to the order of defendant and payable by the Integrity Trust 
Company where plaintiff also had a checking account. Though none of 
the checks given in payment of such drafts is questioned in this suit, 
the fact is stated as part of the history of prior transactions between 





































* Liability might also have been enforced by action in tort for conversion. A. L. 
Underwood v. Bank of Liverpool [1924] 1 K. B. 775. 

* Plaintiff alleged the sum to be $2,150, but failed to give credit of $75 on one 
of the checks. 
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the parties. The 45 checks now involved were drawn between March 22, 
1929, and January 8, 1930, and, with three exceptions (referred to 
later) were given when no drafts had been presented to the bank. A 
typical check is in the following form: 


Main Belting Company No. 4846 
1241 Carpenter Street 
Philadelphia August 15 1929 
Pay to the 
Order of Corn Exchange National Bank $75.00 
Indemnity 
#20043 $75 & 00 Cts. Dollars 
Main Belting Company 
To The 
Corn Exchange National Bank By L. C. Smith 
And Trust Company 3-18 Treasurer 
Draft Philadelphia 
Hiller 


The words ‘‘Draft Hiller’’ in the lower left-hand corner and similar 
words on other checks were placed there by plaintiff, and, it is con- 
tended, should have conveyed information to the bank of the purpose 
of the check, thus advising the bank that Smith was not intended to 
receive cash for the check. In view of the conclusion reached on the 
principal question raised, we need not deal with the arguments pre- 
sented as to the effect of those identifying words. 

The contract between the bank and the plaintiff required the bank 
to pay plaintiff’s checks to the payee designated by the plaintiff and 
to no one else, save on the order of the payee. United Security Life 
Insurance Co. v. Central National Bank, 185 Pa. 586, 40 A. 97, and 
eases following it. The defendant, who was the payee, could therefore 
apply the proceeds only for the purposes designated by the drawer. 

We come then to the authority of the plaintiff’s treasurer, Smith, to 
nullify the written order given to its bank by substituting for plain- 
tiff’s order, Smith’s oral demand to receive cash. Plaintiff put in evi- 
dence an article from the by-laws? stating in general terms the duties 


*“The treasurer shall give bond for the faithful discharge of his duties in 
such form and with such sureties as the Board of Directors may from time to time 
require. He shall have the care and custody of all of the funds of the company; 
shall sign notes, checks, drafts and orders for the payment of the Company’s 
moneys, and shall pay and dispose of the same. The treasurer shall at all times 
exhibit his books and accounts to the Directors upon application at his office during 
ordinary business hours. 

“The corporation’s moneys shall be deposited by the treasurer in its name, in 
such bank or banks, or shall be invested by him in its name in such securities as 
may be approved by the Board of Directors from time to time, said moneys shall 
be withdrawn from such bank or banks only upon check of the treasurer, or in his 
absence, upon check of the President, or of such other person or persons and with 
such countersignature as may be specified by the Board of Directors. The authority 
to draw upon the funds of the corporation between meetings of the Board of Di- 
rectors may be revoked by the President (or, in his absence, by the Treasurer) 
without notice.” 
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of the treasurer. When it was read into the record, counsel for the 
plaintiff made the following statement: ‘‘In other words we admit L. C. 
Smith was the treasurer of the plaintiff company, with the usual powers 
and duties of treasurer including the general right of the treasurer to 
receive cash for the company. But I do not mean to admit that he 
was entitled to receive cash for these particular checks, but only that 
he had the ordinary and usual powers of treasurer.’’ The admission 
added nothing that was not contained in the by-law. The resolution 
of the board of directors, also filed with defendant, authorizing the 
opening of the bank account, was also put in evidence. It is as follows: 
‘‘At a meeting of the Directors of this Company, held at the office of 
the Company, on the tenth day of June, 1927, on motion, duly seconded, 
it was 


‘*Resolved, That Walter H. Tobey, the Treasurer of this Company, 
be and he hereby is instructed and empowered to open and keep an 
account of deposit and discount with the Corn Exchange National 
Bank, of Philadelphia, Pa., in the name and for the use of this Com- 
pany; to deposit in said bank to the credit of this Company from time 
to time any and all moneys, checks, drafts, notes, acceptances or other 
evidences of indebtedness (whether belonging to this Company or 
otherwise) which may now be or may hereafter come into its possession ; 
and until otherwise ordered said bank be and hereby is authorized to 
make payments from the funds of the Company on deposit with it 
upon and according to the check of the Company signed by its presi- 
dent or treasurer and the said president and treasurer, singly, are 
authorized to sign, endorse, accept, make, execute and deliver any and 
all checks, notes, drafts and bills of exchange.’’ The controlling words 
of the resolution, as applicable to this record, are as follows: ‘‘and until 
otherwise ordered said bank be and hereby is authorized to make pay- 
ments from the funds of the Company on deposit with it upon and 
according to the check of the Company signed by its president or treas- 
urer, singly, are authorized to sign, endorse, accept, make, execute 
and deliver any and all checks, notes, drafts and bills of exchange.’’ 
Shortly stated, the bank must pay ‘‘according to the check of the Com- 
pany signed,’’ ete. 


The treasurer, Tobey, named in the resolution, was succeeded by 
Smith. 


Plaintiff contends that while defendant was ‘‘authorized to make 
payments from the funds of the [plaintiff] on deposit with [defendant] 
upon and according to the check of the [plaintiff] . . .’’ it did not do 
so; that the checks drawn on the Integrity Trust Company required 
defendant to collect the proceeds and hold them subject to plaintiff’s 
order and those drawn on defendant required defendant to pay them 
according to the resolution; that plaintiff had not ordered payment 
to Smith; that while Smith as treasurer might have drawn, or pro- 
cured to be drawn, checks on plaintiff’s funds, to his own order which 
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defendant would have been authorized by the resolution to pay, he 
did not do so, but that that possibility cannot be regarded as authority 
to deviate from the express terms of the resolution. Plaintiff’s position 
is supported by principles applies in Graham v. Southington Bank & 
Trust Co., 99 Conn. 494, 121 A. 812; Sims v. United States Trust Co., 
103 N. Y. 472, 9 N. E. 605; Robbins v. Passaic National Bank & Trust 
Co., 109 N. J. Law, 250, 160 A. 418, 82 A. L. R. 1368; Rudisill Soil 
Pipe Co. v. First Nat. Bank, 224 Ala. 436, 140 So. 569; W. L. Chase & 
Co. v. Norfolk National Bank, 151 Va. 1040, 145 S. E. 725; Milano v. 
Sheridan Trust & Savings Bank, 242 Ill. App. 362; Kuder v. Greene, 
72 Ark. 504, 82 S. W. 836. 

In defense the bank read in evidence an averment of new matter, 
as admitted by plaintiff’s reply to new matter, ‘‘it was and is usual 
and customary to draw checks, the payment of which in cash is desired 
by the drawer, to the order of the bank upon which such checks are 
drawn.’’ In passing, it may be noted that the averment would apply, 
if at all, only to the 23 checks drawn on plaintiff’s account with de- 
fendant and not to those drawn on the account in the Integrity Trust 
Company. The averment was received over plaintiff’s objection that 
a qualification of the admission made in plaintiff’s reply should also be 
put in by defendant. We need not deal with this point [the rule is 
considered in Rodgers v. Fleming (Pa. Sup.) 188 A. 861, opinion this 
day filed] because, in any view, the averment will not support the 
argument made by defendant. In the first place, if considered as an 
averment of usage or custom, it must yield to the provision of the 
resolution which is an expressed term of the contract of the parties 
specifically requiring the bank to do what the alleged custom would 
dispense with doing. Krehl v. Mosser, 264 Pa. 403, 406, 107 A. 834; 
Harris v. Sharples, 202 Pa. 243, 249, 51 A. 965, 58 L. R. A. 214. The 
same general rule of construction applies to this contract that is ap- 
plied to others; the court must find what the parties meant by the 
words used to express their intention in the light of the surrounding 
circumstances. There is no averment that plaintiff had notice, prior 
to Smith’s embezzlement, of the alleged usage or custom, or that it 
was operative in conditions in which plaintiff should have known of it. 
If plaintiff’s checks should be considered subject to it, the usage or 
custom is unreasonable and must be condemned. Compare Dempsey 
v. Dobson, 184 Pa. 588, 39 A. 493, 40 L. R. A. 550, 63 Am. St. Rep. 
809; Cameron v. Carnegie Trust Co., 292 Pa. 114, 140 A. 768. The 
manner in which Smith was able to use these checks without earlier 
discovery illustrates its unreasonableness. The checks drawn on de- 
fendant show that they were not indorsed either by the payee or by 
Smith. On their return to plaintiff for vouching, without indorse- 
ments, the plaintiff would find nothing on them to show who had re- 
ceived or what had become of the proceeds directed by the checks to 
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be paid to defendant. During such examination of the returned checks 
the treasurer, Smith’s, knowledge of his embezzlement would not be the 
knowledge of the plaintiff. Reimel v. Northwestern Trust Co., 298 Pa. 
503, 148 A. 706. The facts are not within the rule applied in Myers 
yv. Southwestern Nat. Bank, 193 Pa. 1, 44 A. 280, 74 Am. St. Rep. 672, 
where the plaintiff’s confidential clerk destroyed the evidence of his 
forgeries and at the same time made false reports to the plaintiff. Smith 
destroyed nothing and made no reports; the checks on which he ob- 
tained cash were there, but an examination of them would not show 
that Smith had obtained the cash. A practice so readily susceptible of 
fraudulent use without the probability of detection is unreasonable. 

Defendant also contended that the transactions came within sections 
5 and 8 of the Uniform Fiduciaries Act, May 31, 1923, P. L. 468, 20 
P. S. §§ 3371, 3392; that there was no evidence of bad faith. This act, 
defendant contends, applies to both classes of checks, those drawn on 
defendant as well as those drawn on the Integrity Trust Company and 
cashed by defendant. There is no evidence that defendant knew that 
the treasurer, Smith, was acting dishonestly in these transactions, but 
the performance of its contract with its customer was not conditioned 
on knowledge of that fact. Defendant had agreed to disburse plain- 
tiff’s funds ‘‘upon and according to the check’’ of the plaintiff; the 
obligation is clear; the defendant has not performed; it is immaterial 
that it did not know and had no reason to suspect that Smith was an 
embezzler; if it had paid ‘‘aecording to the check,’’ Smith could not 
have received the money from the teller on these checks. That checks 
are made payable to a bank when it is desired to transfer funds to it 
from another bank, or to purchase a draft or pay a debt due the bank, 
is perhaps common enough, but if a bank with the limited authority 
shown in this record treats such a check as payable to bearer, it takes 
the risk. As to the checks drawn on plaintiff’s account in the Integrity 
Trust Company to the defendant’s order, defendant was in fact a mere 
agent to collect for plaintiff and hold the proceeds for plaintiff’s ac- 
count. Not having accounted to plaintiff, it is answerable in this suit. 

We said above that three of the checks were in a separate class. 
Of the proceeds of these, $450, Smith used $225 to pay for drafts on 
the plaintiff which defendant has received; this left defendant indebted 
to plaintiff on these checks in the sum of $225. 

Plaintiff’s request for a directed verdict in its favor should have 
been affirmed. The assignments of error raising the point are sus- 
tained. The judgment is reversed, and the record is remitted for entry 
of judgment for plaintiff for $4,650 with interest. 
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SALE OF MORTGAGED PREMISES AT LESS 
THAN TRUE VALUE—MORTGAGOR 
PROTECTED 


Richmond Mortgage & Loan Corporation v. Wachovia Bank & Trust 
Co., United States Supreme Court, 57 Sup. Ct. Rep. 338 


A North Carolina statute, § 3, chap. 275, P. L. 1933, provides 
that, where mortgaged real estate (or personal property) is sold 
upon the default of the mortgagor and is bid in by the mortgagee 
(but not by any other purchaser) at less than the amount of the 
mortgage debt, the mortgagor can defeat an action brought by the 
mortgagee for a deficiency judgment, in whole or in part, by show- 
ing that the property was worth substantially more than the amount 
bid. It was held that this statute was valid even as to a mortgage 
(or deed of trust) executed prior to the enactment of the statute. 
The statute does not impair the obligation of a contract contrary 
to Article 1, § 10 of the Federal Constitution. It merely changes 
the remedy of the mortgagee with reference to a defaulted mortgage 
and does not impose restrictions so serious as to impair the value 
of the mortgagee’s rights in the matter. 


Action by the Richmond Mortgage & Loan Corporation against 
the Wachovia Bank & Trust Company and another, executors. From 
a judgment of the Supreme Court of North Carolina (210 N. C. 29, 
185 8S. E. 482), affirming a judgment for defendants, plaintiff appeals. 

Affirmed. 

Messrs. Kester Walton and John Y. Jordan, Jr., both of Ashe- 
ville, N. C., for appellant. 

Mr. S. G. Bernard, of Asheville, N. C., for appellees. 

Mr. Justice ROBERTS, delivered the opinion of the Court. 


This is an appeal from a judgment of the Supreme Court of North 
Carolina! sustaining the validity of a statute claimed to impair the 
obligation of a contract, contrary to article 1, section 10, of the Fed- 
eral Constitution. The act provides that when the mortgagee, payee, 
or other holder of an obligation secured by real estate or personal 
property causes a sale of the property by a trustee, becomes the pur- 
chaser for a sum less than the amount of the debt and afterwards brings 
an action for the deficiency, the defendant may show, by way of de- 
fense and set-off, that the property sold was fairly worth the amount 
of the debt or that the sum bid was substantially less than the true 


7210 N. C. 29, 185 S. E. 482. 





NOTE — For similar decisions see Banking Law ‘Journal Digest (Fourth 
Edition) §820. 
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value of the property, and thus defeat the claim in whole or in part. 
The provision is copied in full in the margin.? 

In 1928 the appellees borrowed $8,000 from the appellant for 
which they executed negotiable promissory notes. As security they 
delivered a deed of trust pledging real estate. Upon default the ap- 
pellant demanded that the trustee declare the indebtedness due, in 
accordance with the terms of the notes and deed of trust, and exercise 
the power of sale given by the deed. The trustee advertised the prop- 
erty, as required by the deed and the laws of the state, and made 
sale June 19, 1933; and one acting in appellant’s interest purchased 
the land for $3,000. Upon expiration of a ten-day period of redemp- 
tion the property was conveyed to the purchaser. The appellant 
eredited on the notes the sum realized by the sale which left $4,534.79, 
with interest, due and unpaid, and on June 18, 1934, brought action 
to recover this balance. The appellees pleaded the statute and alleged 
that the property, at the time and place of sale, was fairly worth the 
amount of the debt. In reply the appellant asserted that, as the notes 
and deed of trust had been executed prior to the passage of the law, 
the statute violated the contract clause of the Federal Constitution. 
At the trial exception was taken to the court’s refusal to enter judg- 
ment for the appellant on the pleadings. The court, over the appel- 
lant’s objection and exception, submitted to the jury the question of 
the fair value of the property at the time and place of sale, and the 
jury found its value to be $8,000. An intermediate appellate court, 
and the Supreme Court of the state, affirmed judgment for the ap- 
pellees. 

Although admitting that the challenged legislation affects only a 
remedy for enforcement of the contract, the appellant urges that the 
alteration is so substantial as to impair the obligation of the contract. 
The applicable principle is not in dispute. The Legislature may 
modify, limit, or alter the remedy for enforcement of a contract with- 


*Section 3 of chapter 275, of the Public Laws of 1933: 

“When any sale of real estate or personal property has been made by a mort- 
gagee, trustee, or other person authorized to make the same, at which the mortgagee, 
payee or other holder of the obligation thereby secured becomes the purchaser and 
takes title either directly or indirectly, and thereafter such mortgagee, payee or 
other holder of the secured obligation, as aforesaid, shall sue for and undertake to 
recover a deficiency judgment against the mortgagor, trustor or other maker of 
any such obligation whose property has been so purchased, it shall be competent 
and lawful for the defendant against whom such deficiency judgment is sought to 
allege and show as matter of defense and off-set, but not by way of counterclaim, 
that the property sold was fairly worth the amount of the debt secured by it at 
the time and place of sale or that the amount bid was substantially less than its 
true value, and, upon such showing, to defeat or off-set any deficiency judgment 
against him, either in whole or in part; Provided, this section shall not affect nor 
apply to the rights of other purchasers or of innocent third parties, nor shall it be 
held to affect or defeat the negotiability of any note, bond or other obligation 
secured by such mortgage, deed of trust or other instrument; Provided, further, 
this section shall not apply to foreclosure sales made pursuant to an order or 
decree of court nor to any judgment sought or rendered in any foreclosure suit 
nor to any sale heretofore made and confirmed.” 
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out impairing its obligation, but in so doing, it may not deny all 
remedy or so cireumscribe the existing remedy with conditions and 
restrictions as seriously to impair the value of the right.* The par- 
ticular remedy existing at the date of the contract may be altogether 
abrogated if another equally effective for the enforcement of the ob- 
ligation remains or is substituted for the one taken away.* The matter 
in dispute is whether the questioned enactment falls beyond the bound- 
ary of permissible regulation of the remedy for enforcement of the 
appellant’s contract. 

The loan rendered the appellees debtors to the appellant. For that 
debt the borrower pledged real estate as security. The contract con- 
templated that the lender should make itself whole, if necessary, out 
of the security, but not that it should be enriched at the expense of 
the borrower or realize more than would repay the loan with interest. 
The state provided remedies whereby the security could be made avail- 
able for solution of the debt. 

When the loan was made, two such remedies were available. The 
mortgagee could proceed by bill in equity to foreclose the security. 
If it did, the chancellor who controlled the proceeding could set aside 
a sale if the price bid was inadequate. In addition, he might award 
a money decree for the amount by which the avails of the sale fell 
below the amount of the indebtedness, but his decree in that behalf 
would be governed by well-understood principles of equity. An al- 
ternative remedy sanctioned by state law was available if the deed 
of trust so provided. This was the sale of the pledged property by 
the trustee. If this were the remedy authorized by the contract, and 
the mortgagee himself became the purchaser at the trustee’s sale, he 
might thereafter, in an action at law, recover the difference between 
the price he had bid and the amount of the indebtedness. The statute 
under attack effected certain alterations of this remedy. Sections 
1 and 2, not here in issue, provide that if the mortgaged property be 
sold under power of sale, and the sum bid be inadequate so that con- 
summation of the sale would be inequitable, the mortgagor may apply 
to the superior court for an order enjoining such consummation, and 
the judge may direct a resale by a trustee or by a commissioner ap- 
pointed for the purpose, upon terms he may deem just and equitable. 
These sections modifying the procedure under a power of sale so as to 
assimilate it to the procedure in strict foreclosure, have been sus- 
tained as constitutional by the state Supreme Court.> The section with 





“Worthen Co. ex rel. Board of Com’rs v. Kavanaugh, 295 U. 8S. 56, 55 S. Ct. 555, 
79 L. Ed. 1298, 97 A. L. R. 905, and cases cited. 

“Home Bldg. & Loan Ass’n v. Blaisdell, 290 U. S. 398, 434, 54 S. Ct. 231, 238, 
78 L. Ed. 413, 88 A. L. R. 1481, and eases cited, note 13. 

*Woltz v. Deposit Co., 206 N. C. 239, 173 S. E. 587; Hopkins v. Swain, 206 N. C. 
439, 174 S. E. 409; Miller v. Shore, 206 N. C. 732, 175 S. E. 133; Barringer v. 
Trust Co., 207 N. C. 505, 177 S. E. 795. 
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which we are concerned adds that if the mortgagee becomes the pur- 
chaser at the trustee’s sale, and afterwards brings an action at law 
for a deficiency, the jury shall determine the actual amount needed 
by him to make him whole for his debt by finding the true or fair 
value of the property at the date of sale, the judgment being for the 
difference between that value and the amount of the debt remaining 
unpaid, or, if the value found equals the amount of the debt, for the 
defendant. The statute has no application if the purchaser at the 
trustee’s sale be other than the mortgagee. The act alters and modifies 
one of the existing remedies for realization of the value of the secu- 
rity, but cannot fairly be said to do more than restrict the mortgagee 
to that for which he contracted, namely, payment in full. It recog- 
nizes the obligation of his contract and his rights to its full enforce- 
ment but limits that right so as to prevent his obtaining more than 
his due. By the old and well-known remedy of foreclosure a mortgagee 
was so limited because of the chancellor’s control of the proceeding. 
That proceeding, as has been said, has always been available to the 
mortgagee in North Carolina. Granting that by the alternative remedy 
of trustee’s sale the mortgagee might perchance obtain something more, 
or might obtain only that which was his due somewhat more expedi- 
tiously, than he could in chancery, it remains that the procedure to 
foreclose in equity is, and has been, the classical method of realiza- 
tion upon mortgage security and has always been understood to be 
fair to both parties to the contract and to afford an adequate remedy 
to the mortgagee. If, therefore, the Legislature of the state had 
elected altogether to abolish the remedy by trustee’s sale, we could 
not say that it had not left the mortgagee an adequate remedy for the 
enforcement of his contract. But the Legislature has by no means 
gone so far. The law has merely restricted the exercise of the contrac- 
tual remedy to provide a procedure which, to some extent, renders 
the remedy by a trustee’s sale consistent with that in equity. This does 
not impair the obligation of the contract. The judgment is affirmed. 


RETENTION OF CHECK AS CERTIFICATION 


Roberts v. School Dist. No. 1, Supreme Court of Colorado, 63 Pac. Rep. 
(2d) 1232 


The plaintiff, payee of a check drawn by the defendant school 
district, deposited it for collection and it was lost while in transit 
to the drawee. The schoo] district issued a duplicate check and this 
was deposited and sent forward for collection and was received by 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §239. 
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the drawee bank. The bank held the check for forty-eight hours 
and then failed without having paid it. It was held that the reten- 
tion of the check by the drawee constituted an acceptance or cer- 
tification under section 137 of the Uniform Negotiable Instruments 
Act which provides that where a drawee to whom a bill is delivered 
for acceptance refuses within twenty-four hours after such delivery 
to return the bill to the holder, he will be deemed to have accepted 
(or certified) it. Under section 188 of the Uniform Act, the cer- 
tification of a check discharges the drawer and indorsers from lia- 
bility. It was held, therefore, that the plaintiff had no claim against 
the school district on the check. 


Action by Frank W. Roberts against School District No. 1, Con- 
solidated, in Kit Carson County, and others. To review a judgment 
dismissing plaintiff’s action against all the defendants except the Stock- 
growers State Bank and Grant MeFerson, State Bank Examiner, the 
plaintiff brings error. 

Affirmed. 

C. W. Dolph, of Colorado Springs, for plaintiff in error. 

Louis Vogt, of Burlington, Sidney P. Godsman, of Denver, and 
Charles M. Rose, of Pueblo, for defendants in error. 


HOLLAND, J.—Reference will herein be made to plaintiff in error 
Roberts as plaintiff. He says in his brief that the action is on a bank 
check issued by Boggs, as county treasurer of Kit Carson county, Colo., 
in payment for certain school warrants held by him, and _ interest 
thereon, all in the approximate sum of $12,151.12. In plaintiff’s action 
against the school district, board of county commissioners, Boggs, as 
county treasurer, Rose as successor to Boggs, Stockgrowers State Bank, 
and Grant MecFerson, state bank examiner, he obtained judgment 
against the bank and bank commissioner, his action against the other 
defendants being dismissed with prejudice. He now is prosecuting this 
writ of error to reverse the judgment of dismissal of his action against 
Boggs, the county treasurer. Since the controversy here involves only 
the plaintiff, the bank, bank commissioner, and Boggs, reference to them 
will be so made. 

Prior to September 16, 1931, plaintiff was the owner and holder of 
school warrants of a school district located in Kit Carson county. Prior 
to this time, Boggs, as county treasurer, notified plaintiff that there 
was sufficient funds on hand to pay the warrants, and September 15, 
1931, plaintiff presented the warrants to Boggs for payment. Septem- 
ber 16, 1931, Boggs, as county treasurer, issued his check payable to 
the order of plaintiff on the bank above mentioned for the sum of 
$12,151.12 in payment thereof. This check was mailed from Burling- 
ton, Kit Carson county, to the residence of plaintiff in Colorado Springs, 
and received by him September 17th. On that day the check was de- 
posited by plaintiff in the Exchange National Bank of Colorado Springs, 
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which in turn and on the same day transmitted it by mail to the First 
National Bank of Pueblo for collection and payment. where the check 
was received September 18th, the Pueblo baak mailing it tw the First 
National Bank of Denver for collection and payment. . The Denver 
bank receiving the check September 19th and on that day, with cther 
checks, mailed same to the drawee bank at Burlington for payment, 
with instructions to the drawee bank ‘‘to wire noupsayment of $500 and 
over.”’ Receiving no acknowledgment of this letter of transmission, 
the Denver bank, September 23d, mailed a tracer card to the drawee 
bank at Burlington, requesting it to wire if the cash letter mentioned 
had been received. The drawee bank, September 25th, wired the Den- 
ver bank, ‘‘cash letter of September 19 not received.’’ On that day 
the Denver bank wired the Pueblo bank that the check ‘‘seems lost in 
transit, obtain duplicate,’’ and on the same day the Pueblo bank wired 
this information to the Colorado Springs bank, where the check first 
was deposited, requesting a duplicate check. This latter bank informed 
plaintiff by telephone and requested plaintiff to stop payment and ob- 
tain a duplicate. On this day, September 25th, plaintiff wrote Boggs, 
the drawer of the check, requesting that payment be stopped and a 
duplicate check issued to him. September 26th Boggs issued the dup- 
licate check and mailed it to plaintiff, and this check took the same 
course, through the same banks as the original, as outlined above. The 
check reached the drawee bank at Burlington from the Denver bank 
on the morning of October Ist, the Burlington bank remained open for 
business all of that day and until about noon October 2d, when its doors 
were closed and possession taken by the bank commissioner later in the 
afternoon. It appears that plaintiff’s check was retained by the bank 
and bank commissioner for a period of 48 hours after its receipt before 
it was returned to the Denver bank, where it was received October 5th, 
and from there over the same course back to plaintiff, who received the 
check October 8th, and who on the day following gave Boggs, the 
drawer, notice of dishonor which was received by the latter October 
10th. The Stockgrowers State Bank, a defendant, to which reference 
is made as the Burlington bank or the bank, was the depository used 
by Boggs, as county treasurer, and on October 2d, the date of the clos- 
ing of the bank, he had on deposit in that institution the sum of $76,- 
401.34, for which he was indemnified by the bank to the extent of 
about $65,000 through securities of the bank posted for that purpose. 
From September 16th to and including October 1st, the amount of cash 
on hand in the bank ranged approximately from $8,000 to $15,000. 
Plaintiff’s claim, filed with the bank commissioner on February 8th, 
was disallowed March 17th and the claim returned to plaintiff. He 
filed suit against all defendants June 11, 1932, and by an amended 
complaint on May 13, 1933, he prayed for judgment against the bank 
commissioner and Treasurer Boggs. Other happenings require no re- 
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cital. It appears that the recovery of judgment in plaintiff’s favor 
against the hank and: bank commissioner was upon the theory of con- 
structive agceptance of plaintiff’s check by the bank. Boggs, as drawer 
of the check, contends. that such acceptance discharged him from lia- 
bility ‘théreon, and ‘this is ihe reat question for determination. 

The facts are undisputed. Those concerning the delay in transmis- 
sion of the- ch zeck to-thé dx a@wee bank are affirmatively alleged by plain- 
tiff. Defendant Boggs contends that with these affirmative allegations, 
and without an allegation or proof that Boggs suffered no loss through 
this delay, or negligence, plaintiff failed to meet the burden that was 
upon him. Plaintiff, by his allegations and proof, fixed liability upon 
the bank and bank commissioner, resulting in a judgment in his favor 
under section 3954, C. L. 1921, which is as follows: ‘‘Where a drawee 
to whom a bill is delivered for acceptance destroys the same, or refuses 
within twenty-four hours after such delivery, or within such other 
period as the holder may allow, to return the bill accepted, or non- 
accepted to the holder, he will be deemed to have accepted the same.’’ 
Section 4002 reads: ‘‘A check is a bill of exchange drawn on a bank 
payable on demand. Except as herein otherwise provided, the provi- 
sions of this act applicable to a bill of exchange payable on demand 
apply to a check.”’ 

The liability adjudged therein was upon the ground of constructive 
acceptance of the check by the bank. What the bank did, and its con- 
duct relative to the presentment, that was tantamount to an acceptance, 
was a question of fact which was resolved in plaintiff’s favor and is 
settled by the judgment rendered. That becomes the law of the case 
so far as that question is now before us, and we need not enter into a 
discussion concerning the correctness of that judgment. The final ques- 
tion now is: Does that judgment obtained by plaintiff, the full bene- 
fits of which he may now enjoy, preclude him from proceeding against 
Boggs, the drawer of the check, for recovery upon a different or in- 
consistent theory ? 

Plaintiff contends that the remedies he has against the drawer and 
drawee of the check are concurrent and not inconsistent, and, since 
each was severally liable, judgment against one would not be a bar to 
a judgment against others, until there is a full satisfaction. If this 
question is determined adversely to the plaintiff, disposition is thereby 
made of the case and the many other interesting questions involved 
need not be discussed. 

Plaintiff, not Boggs, procured the constructive acceptance upon 
which he relied to obtain judgment against the bank. That there was 
such acceptance has been adjudicated, such adjudication resulting in 
the judgment. Plaintiff, therefore, cannot pursue a further remedy 
against Boggs in the same matter, upon which there is a positive statu- 
tory discharge. To quote the statute concludes the argument, section 
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4005, C. L. 1921: ‘‘Where the holder of a check procures it to be ac- 
cepted or certified the drawer and all indorsers are discharged from 
liability thereon.’’ 

That the above statute thus justly operated in Boggs’ favor is more 
apparent when the delay in presentment of the check as alleged by 
plaintiff is considered. If such delay resulted in a loss to either plain- 
tiff or Boggs, it was caused by plaintiff without the participation of 
Boggs, and, both being innocent parties, the one bringing about the 
situation resulting in a loss must bear the burden. So says equity. 

Judgment affirmed. 





PAYING NOTES WITHOUT TAKING THEM UP 


Federal Reserve Bank v. Gettleman, Court of Errors and Appeals of 
New Jersey, 180 Atl. Rep. 86 


A Federal Reserve Bank, which has loaned money to a member 
bank on the security of notes pledged by the member bank, may en- 
foree the notes against the makers and indorsers even though the 
latter have paid the notes to the member bank prior to maturity. 

In this case, the defendants were liable to an Atlantic City bank 
on four notes aggregating about $9,500. They were liable on two 
of the notes as makers and on the other two as indorsers. Two of 
the notes fell due on January 30, 1933, one on February 20, 1933, 
and one on February 28, 1933. On January 27, three days before 
the first of the notes became due, the defendants paid the notes in 
full to the bank. The bank, however, did not return the notes to 
the defendant, the reason being that, prior to the payment of the 
notes, the bank had pledged them with the Federal Reserve Bank 
of Philadelphia, of which it was a member, as security. for a loan. 
On January 30, the member bank failed. It was held that the Fed- 
eral Reserve Bank was entitled to enforce the notes against the de- 
fendants. A member bank is not the agent of its Federal Reserve 
Bank for the purpose of collecting notes except in cases where the 
Federal Reserve Bank has sent the notes to the member bank for 
collection. 

It appeared that the defendants paid the notes to the member 
bank with checks drawn on the member bank and on one other 
bank. The proceeds of these checks were not transmitted to the 
Federal Reserve Bank. In fact the defendants’ checks which were 
drawn on the member bank were not charged against the defend- 
ants’ account and the balance sheet later sent to the defendants 
showed a balance including the total of the checks. 

The decision brings out the risk which is assumed by one who is 
liable on a note when he pays the note without taking it up. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1129. 
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Action by Federal Reserve Bank of Philadelphia against Morris 
Gettleman and another. From a judgment for defendants, plaintiff 
appeals. 

Reversed. 

Cole & Cole, of Atlantic City, for appellant. 

Bolte & Miller, of Atlantic City, for respondents. 


BROGAN, C. J.—The plaintiff appeals from a judgment in favor 
of the defendants in an action to recover on four promissory notes, 
amounting to about $9,500. These were the facts: The defendants were 
answerable on the notes, on two of them as indorsers and on the re- 
maining two as makers. All were payable at the Atlantic City National 
Bank, which had discounted the paper. The due date of two of the 
notes was January 30, 1933, the due date of the others February 20, 
1933, and February 28, 1933, respectively. The Atlantic City National 
Bank, the payee, was a member of the Federal Reserve Bank of Phila- 
delphia, the plaintiff herein, and had, before maturity, pledged these 
notes and others with the Federal Reserve Bank of Philadelphia. 

On January 27, 1933, several days before the due date of any of 
the obligations, the defendants sent their bookkeeper to the Atlantic 
City National Bank with checks drawn on their personal or corporate 
funds on deposit in the payee bank (except one check for $1,000 drawn 
on another bank) in an amount sufficient to take up these evidences of 
indebtedness. The note-teller took the checks tendered by the young 
lady bookkeeper. He was unable to return the notes to her since, as 
mentioned above, they were lodged with the Federal Reserve Bank otf 
Philadelphia as part pledge for the collateral loan of the payee bank. 
The bookkeeper did not ask for the notes nor did the teller explain 
why he did not return them to her. She asked for and received a re- 
ceipt, however, showing the transaction. 

The bank failed to open on the following Monday, which was Janu- 
ary 50, 1933, because of insolvency. It is admitted that the borrowers 
were never informed that their notes were pledged with the Federal 
Reserve Bank by the payee bank, but the note-teller testified that upon 
receipt of defendants’ checks on January 27, 1933, he telephoned to the 
Federal Reserve Bank and requested that defendants’ notes be returned 
to the payee bank since they had been paid. The person to whom this 
witness spoke, and whom he didn’t identify, refused to do so, saying, 
‘‘There wasn’t sufficient balance to return the notes.’’ What we as- 
sume is meant by that statement is that if the notes in question were 
returned it would mean a depletion of the collateral security below 
the requirements in such matters. Continuing his testimony, the note- 
teller said that upon being told by the Federal Reserve Bank that the 
defendants’ notes in question would not be returned, he didn’t put 
the defendants’ checks through, i.e., he did not charge or debit their 
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account in the Atlantic City National Bank, nor did he notify the de- 
fendants about the situation. 

In due course the Federal Reserve Bank brought suit upon these 
notes so held. The defense was that the notes were paid to the Atlantic 
City National Bank as agent of the plaintiff. 

At the trial the court rejected plaintiff’s motion for a directed ver- 
dict, thinking that there was sufficient evidence from which the jury 
could find an implied agency, because of the course of conduct and 
custom between these banks, and therefore submitted the case to the 
jury on this theory. It was not disputed but that from time to time 
the Federal Reserve Bank sent notes, which it had discounted or held 
as collateral, to its member bank, Atlantic City National Bank, whether 
the paper was payable there or at some other bank, some days before 
maturity, for collection or substitution, with specific instructions in 
case of payment, nonpayment, or substitution of security. This prac- 
tice defendants contend was enough to make out implied agency. 
Whether it did is the main question in the case. 

It is elementary, of course, that a party who would hold another 
on the theory of agency must prove it, and in this case, therefore, it 
is clear that the defendants have the burden to show that the payee 
bank was authorized to receive the payment for the plaintiff. Or- 
dinarily, in the case of negotiable paper, the person answerable does 
not pay the original payee if he is not in possession of the note, except 
at his own risk. The contract of the person answerable on negotiable 
paper is to pay the holder of the note, and the place for payment is 
designated for the convenience of both parties. 


“If maturing paper be left with the banker for collection, he be- 
comes the agent of the holder to receive payment; but unless the banker 
is made the holder’s agent by a deposit of the paper with him for col- 
lection, he has ne authority to act for the holder.’’ Adams v. Hacken- 
sack Improvement Comm., 44 N. J. Law, 638, at page 646, 43 Am. 
Rep. 406. 


Defendants knew from their bookkeeping, or were chargeable with 
knowing, that the payee bank did not have their notes on January 27, 
the day their checks were given to redeem the notes. Their obligation 
was to pay the holder or one with authority to collect for the holder. 
No agency to collect arises from the fact that payee bank was a mem- 
ber of the Federal Reserve Bank of Philadelphia. The Federal Re- 
serve Bank and its member banks are separate and distinct corporate 
entities and no relationship of agency exists between them except such 
as arises from contract. Federal Reserve Bank v. Early (C. C. A.) 
30 F. (2d) 198; Early v. Federal Reserve Bank, 281 U. S. 84, 50S. Ct. 
235, 74 L. Ed. 718; Federal Reserve Bank of Richmond v. Kalin (C. 
C. A.) 81 F. (2d) 1003, 1005. 
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In support of the judgment, it is earnestly argued by the respond- 
ents that it was customary for the borrower, a business concern in At- 
lantic City, to pay notes discounted at the payee bank prior to ma- 
turity, and that frequently the payee bank received and accepted pay- 
ment of notes discounted with it prior to maturity, notwithstanding 
that such notes were not, at the time of the payment, held by or in the 
possession of the Atlantic City National Bank. 

There is no basis for the statement that the defendants knew that 
their notes, now being discussed, or any former obligations of theirs, 
were hypothecated or rediscounted with the plaintiff bank, nor is there 
any evidence that the defendants were misled by knowledge of any 
custom or general practice between the plaintiff bank and its member. 
The evidence is that in the ordinary course of business, a few days 
before maturity, the plaintiff bank sent to its member bank, in Atlantic 
City, notes for collection and on these, of course, an agency to collect 
existed. But in the absence of such transmission for collection, if a 
borrower paid the amount due on an obligation rediscounted or pledged 
elsewhere, the payee bank became agent not for the holder, but for the 
person making the payment. 

The evidence from witnesses who were formerly in the employ of 
the insolvent bank did show that it did receive payments on notes re- 
discounted or pledged with the plaintiff bank and that these obliga- 
tions were surrendered to the payee bank when the amount of the debt 
was transmitted to the Federal Reserve Bank. This amounts to noth- 
ing more than that the Federal Reserve Bank was willing to accept 
payment of notes of which it was the holder. It did not create a gen- 
eral agency for collection. In the present case the moneys were not 
transmitted to the plaintiff; in fact, the drafts were not charged against 
defendants’ accounts in the payee bank and the bank balance sheet 
later sent defendants showed the amounts of the balances to include 
the total of the checks. 

One more element in this case should be mentioned. It so happened 
that two of the notes that matured January 30, 1933, were, along with 
many others, actually sent to the Atlantic City Bank for collection, 
arriving apparently on January 30, the date the bank failed to open. 
The envelope containing all these notes, together with letter of in- 
structions that accompanied them, found its way back to the plaintiff 
bank unopened. Thus the agency so conferred by the letter of instruc- 
tion never became effective as to these two notes because the Atlantic 
City National Bank never accepted the particular agency. It is funda- 
mental that an agent must be notified of his agency and accept same 
Therefore, at the time the payee bank accepted the defendants’ checks, 
no agency existed, and when the two notes of defendants were sent on 
for collection, the payee bank never accepted the appointment because 
it could no longer function. 
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The main question whether agency could be implied from circum- 
stances like these is entirely settled. <A line of cases of the highest au- 
thority settles the rule that the payee of negotiable paper, who has 
assigned it to or pledged it with another, is not the agent of that other 
for its collection; that payment to payee under such circumstances does 
not discharge the debt; that such payee, under such conditions, is not 
the agent of the holder unless the paper be sent to such payee for col- 
lection; that in the absence of such authority to collect, a payee, re- 
ceiving money from the debtor, accepts it as agent of the debtor and 
not the holder. Cheney v. Libby, 134 U. S. 68, 10S. Ct. 498, 33 L. Ed. 
818; Ward v. Smith, 7 Wall. 447, 19 L. Ed. 207; Smith v. Kidd, 68 
N. Y. 130, 23 Am. Rep. 157. 

There having been, therefore, no evidence that the Atlantic City 
National Bank was agent for the plaintiff bank to collect these notes, 
the defense failed, and it was error to reject the plaintiff’s motion for 
a directed verdict in its favor. 

The judgment is therefore reversed. 

For affirmance: None. 


CLAUSE IN{WILL AUTHORIZING INVESTMENT 
IN NON-LEGAL SECURITIES 


City Bank Farmers Trust Co. v. Lewis, Supreme Court of Errors of 
Connecticut, 180 Atl. Rep. 178 


A will creating a trust contained a clause authorizing the trus- 
tees to invest funds of the trust in such ‘‘securities besides those 
recognized by law as they may consider safe, without any restric- 
tion whatsoever.’’ It was held that this clause authorized the trus- 
tees to invest in such securities, not sanctioned by the statute cover- 
ing trust fund investments, as bonds, debentures, preferred stocks 
and common stocks and that it did not limit the trustees to invest- 
ment in such ‘‘promises for payment as are secured by a pledge of 
collateral.’’ 

In this case beneficiaries of the trusts were insisting that the 
trustees invest and reinvest a substantial portion of the trust funds 
in common stocks. The trustees wisely took the precaution of apply- 
ing to the Supreme Court of Errors for advice and, in particular, 
for a construction of the word ‘‘securities’’ as used in the clause 
above referred to, before making any investments. 


Action for construction of will by the City Bank Farmers Trust 
Company and another, trustee of the estate of Frederic E. Lewis, 





NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition- §§469-482. 
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against Mary Russell Lewis and others which was reserved for advice 
of the Supreme Court of Errors. 

Construction of will in accordance with opinion. 

Sheldon B. Smith and Robert B. Devine, both of Norwalk, for plain- 
tiffs. 

Norris E. Pierson, of Stamford, for defendant Norman E. Pierson, 
guardian ad litem. 

Joseph W. Drake, and Sanford H. E. Freund, both of New York 
City, for defendants Mary Russell Lewis et al. 


HINMAN, J.—The will of Frederic E. Lewis, a resident of Ridge- 
field, who died February 26, 1919, was dated February 13, 1919, and 
admitted to probate March 27, 1919. It gave all of the testator’s prop- 
erty, after payment of debts, taxes, and certain legacies, to trustees to 
hold, invest, and keep invested, for the use and benefit of his wife and 
two sons, during their lives, under detailed provisions not important 
to the present inquiry, except as hereinafter stated. One of the named 
trustees declined to accept the trust and the testator’s widow was ap- 
pointed substitute trustee. In 1934 the other trustee died and the 
named plaintiff was appointed in his stead. Life beneficiaries of the 
trusts have requested and demanded of the trustees that they invest 
and reinvest a substantial portion of the trust funds in common stocks, 
and the latter brought this action for a construction of the provisions 
of the will pertaining to their powers concerning investments, especially 
article fifth, which is as follows: 


‘*T authorize and empower my Trustees, as hereinafter named and 
appointed, the survivor and successors of them, to invest and reinvest 
my personal estate and the proceeds of the sale of my real estate, in 
bonds, secured by first mortgage bonds of any railroad or other cor- 
poration in the United States paying dividends on its stock or in such 
other securities besides those recognized by law as they may consider 
safe, without any restriction whatsoever, and expressly direct that 
neither of them are to be responsible or liable for or charged with any 
loss or depreciation that may arise from such securities or any other 
securities I may leave at my decease, or which may form part of any 
trust created hereby.’’ 


The questions propounded upon this reservation are: 1. May the 
plaintiffs, as trustees, under the said last will and testament, invest 
trust funds in any form of investment not permitted under the statutes 
regulating investments of trust funds? 2. Does the said last will and 
tentament authorize the plaintiffs, as trustees, to exercise any power to 
choose for investment, forms of investment not falling within the types 
specified in the statutes regulating the investment of trust funds? 
3. Is the power of the trustees to invest in forms of investment not 
falling within the statutes regulating the investment of trust funds 
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limited in any degree by said last will and testament? 4. Does the term 
‘‘securities’’ as used by the testator in paragraph fifth of said last will 
and testament connote securities in the general sense and thereby in- 
elude bonds, debentures, preferred stocks, and common stocks? 5. Is 
the term ‘‘securities’’ as used by the testator in paragraph fifth of said 
last will and testament used in a restricted sense to connote only such 
promises for payment as are secured by a pledge of collateral? 

The main issue is as to the intent to be attributed to the testator by 
his use in article fifth of the words, ‘‘In such other securities besides 
those recognized by law as they may consider safe, without any restric- 
tion whatsoever.’’ It is obvious that he intended to relieve his trustees 
from adherence to the investments of trust funds provided for by 
statute, Gen. St. 1930, §§ 4836, 4837, 3995, et seq. (Gen. St. 1918, §§ 4903, 
4904, 3972 et seq.), and to leave open to their choice such ‘‘securities,’’ 
other than those in which investment is so authorized by statute, as 
they, in the proper exercise of their discretion, consider safe. A grant 
of discretion to choose from among statutory legal investments would 
be a useless formality—the trustees having such power without the aid 
of the testator; if he confers discretion upon them and especially, as 
here, ‘‘without any restriction whatsoever,’’ he should be considered as 
intending to add to the trustees’ normal powers. 3 Bogert, Trusts & 
Trustees, p. 2046, § 682. We are unable to accept as sound the sugges- 
tion advanced on behalf of the remaindermen that an intent is mani- 
fested to limit this choice to investments similar to those specifically 
mentioned. 

The determinative consideration is the meaning to be accorded to 
the word ‘‘securities’’ as therein employed and the intention conse- 
quently expressed as to the scope of selection of investments of the 
trust funds; specifically, as the questions are framed, whether it con- 
notes ‘‘securities on the general sense and thereby includes bonds, de- 
bentures, preferred stocks and common stocks,’’ or ‘‘only such promises 
for payment as are secured by a pledge of collateral.’’ The primary 
and usual meaning of a word is to be given it unless the testator’s use 
of it in another and reasonable sense is so clearly indicated, upon ex- 
amination of the entire will, as to overcome its ordinary signification 
and satisfactorily establish the unusual meaning contended for. Mosle 
v. Goodrich, 94 Conn. 426, 109 A. 166; Bartlett v. Sears, 81 Conn. 34, 
39, 70 A. 33. The lexicographical definition of ‘‘security,’’ in the sense 
here involved, is ‘‘an evidence of debt or of property, as a bond, stock 
certificate, or other instrument, ete.; a document giving the holder the 
right to demand and receive property not in his possession.’’ Webster’s 
New International Dictionary (2d Ed.). While the authorities are not 
in entire agreement as to the breadth of the meaning of the term as 
applied to investments, some English decisions and a few in this country 
limiting its scope to obligations secured by collateral, the prevailing 
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conception is in general accord with the definition above quoted, with 
the broad significance there expressed, and we believe this to be its 
meaning in ordinary acceptation. 

In Jennings v. Davis, 31 Conn. 134, 139, we recognized that ‘‘bills 
of exchange, bonds for the payment of money, and promissory notes, 
are in the popular acceptation of the term ‘securities’ for money.’’ 
‘‘In its ordinary acceptation the word ‘securities’ includes bonds, cer- 
tificates of stock or of deposit, notes, bills of exchange and other evi- 
dences of indebtedness or of property.’’ Boston Railroad Holding Co. 
v. Commonwealth, 215 Mass. 493, 497, 102 N. E. 650, 651, Ann. Cas. 
1914D, 621. ‘‘The word ‘securities,’ in its broadest sense, includes not 
only bonds and other promises to pay money, but also evidences of prop- 
erty such as corporate stocks.’’ Rosenthal v. Brown, 247 N. Y. 479, 
481, 160 N. E. 921, 922. ‘‘While the word ‘securities,’ constructed 
strictly, does not cover corporate stock, but rather bonds or evidences 
of debt, it has undoubtedly acquired a much broader meaning by 
general usage. It is said in 25 A. & E. Ency. of Law [2d Ed.]; at 
page 180: ‘The term in its broadest sense embraces bonds, certificates 
of stock, promissory notes, bills of exchange,’ etc. . . . Indeed, it may 
be said, we think, to be matter of common knowledge that the word is 
generally used in this broad sense.’’ In re Will of Stark, 149 Wis. 
631, 657, 134 N. W. 389, 399; In re Estate of Pierce, 177 Wis. 104, 110, 
188 N. W. 78, 80; Fox v. Harris, 141 Md. 495, 504, 119 A. 256, 26 
A. L. R. 806, 811; Peaslee v. Rounds, 77 N. H. 544, 94 A. 263, 265; 
3 Words and Phrases, Fourth Series, p. 459; 6 Words and Phrases, 
Third Series, p. 998. ‘‘In his direction for the formation of the trust 
[the testator] must be deemed to have used the word ‘securities’ in the 
vocabulary of ordinary life, and not in any technical or narrow sense. 
In the general usage of speech employed by men of business affairs, the 
word ‘securities’ is used in its widest sense to describe the broad class 
of financial investments. As so employed it imports the inclusion of 
stocks—common and preferred—as well as secured investments.’’ In 
re Vanderbilt’s Estate, 132 Mise. 150, 229 N. Y. S. 631, 634, 635. 

Irving Trust Co. v. Natica (1935) 157 Mise. 32, 284 N. Y. S. 343, 
348, involved a provision in a trust indenture quite similar to that 
which we are construing. It empowered the trustee to invest the pro- 
ceeds of authorized sales of trust property in bonds secured by mortgage 
on real estate, or in bonds or preferred stock of railroads approved by 
the trustee and another named person, ‘‘or in such other personal 
securities as may be approved by them as investments’’ they to ‘‘be 
allowed to exercise their entire discretion in the premises without lia- 
bility to the parties hereto in case of loss.’’ ‘‘Personal securities’’ was 
held equivalent to ‘‘securities,’’ the meaning of which ‘‘has been passed 
upon freely and is no different from that employed by ordinary laymen 
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in using the word. . . . The courts have included in that term, stocks 
of all sorts.’ 157 Misc. 32, 284 N. Y. S. 3438, at page 349. 

Preponderance of authority supports the summation in the Amer- 
ican Law Institute Restatement of the Law of Trusts, vol. 1, § 227, 
Comment U (p. 657): ‘‘A provision in the terms of the trust authoriz- 
ing the trustee to invest in ‘securities’ is ordinarily interpreted as broad 
enough to include not merely secured obligations but also investments 
such as shares of stock or debentures. An authorization to invest in 
securities, however, does not of itself empower the trustee to make an 
investment which would not be made by a prudent man dealing with 
his own property and having primarily in view the preservation of the 
trust estate and the amount and regularity of the income to be de- 
rived.’’ Confirmation of this interpretation of the term as employed 
in the ordinary vocabulary of business life is afforded by phraseology 
in our own statutes. For example, in section 4836 of the General 
Statutes investment of trust funds is authorized, inter alia ‘‘in any 
bonds, stocks or other securities in which the savings banks in this state 
may be authorized by law to invest’’ and section 4837 authorizes trus- 
tees, unless otherwise ordered or directed as therein provided, to keep 
trust funds ‘‘invested in the securities received by them.’’ See, also, 
General Statutes, Cum. Supp. 1935, § 1532e. 

The concluding provision of article fifth relieves the trustees from 


liability for any loss or depreciation arising from not only investments 
which they may have made of trust funds but also ‘‘any other securities 
I may leave at my decease, or which may form part of any trust created 


9? 


thereby.’’ That the term ‘‘securities’’ is there used in the broad sense 
above indicated is evinced by reference to the make-up of the assets of 
the decedent’s estate. The trustees, under article second of the will, 
were authorized to place in any trust fund ‘‘any portion of my... 
property as is already invested, in such form of investment as it may be 
at the time of my decease.’’ The stipulated facts show that, at the date 
the trusts were set up, of those assets of the decedent’s estate which 
made up the principal of the trusts more than 45 per cent. were in com- 
mon stocks, more than 33 per cent. in national bank stocks, and the 
aggregate of obligations secured by collateral amounted to a very small 
percentage of the total. Another significant circumstance, disclosed by 
the will itself, is that the two trustees named therein were friends of 
the testator, to whom he bequeaths $50,000 each, and his confidence in 
whom is manifested, in addition to the provisions in article fifth, by a 
request and direction in article seventh ‘‘that no bonds or other security 
be required of them or either of them in any capacity or in any juris- 
diction on which they may be called upon to act.’’ 

We do not regard the expression in article fourth authorizing pay- 
ment of legacies in any of the ‘‘securities or stocks, or other property 
I may leave at my decease’’ immediately followed as it is by ‘‘ property 
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or securities’? employed in the same connotation, as calling for the nar- 
row interpretation of ‘‘securities’’ in that article or elsewhere in the 
will, nor do we attach such significance to the provision in article sixth 
relieving the trustees from setting aside any part of income as a sinking 
fund to absorb premium ‘‘in case of securities taken or purchased at 
a premium”’ or from making ‘‘any other provision for possible deprecia- 
tion in the value of the securities constituting the trust fund by reason 
of approaching maturity of said securities or otherwise.’’ The term 
‘“securities’’ of course includes bonds, to which amortization would be 
appropriate (Curtis v. Osborn, 79 Conn. 555, 560, 65 A. 968), and so 
would be the provision excusing it; but this article also obviates any 
anticipatory provision for depreciation in value of any constituents of 
the trust fund, not only by reason of approaching maturity, but also 
‘‘otherwise,’’ and is thus adapted to the broader definition. We con- 
strue the term ‘‘securities’’ as used in article fifth to ‘‘include bonds, 
debentures, preferred stocks and common stocks’’ (Question 4) rather 
than as connoting ‘‘only such provisions for payment as are secured by 
a pledge of collateral’’ (Question 5). 

Our answers are: To Questions 1, 2 and 4, Yes; to 3 and 5, No. 

No costs will be taxed in this court. 

In this opinion the other Judges concurred. 


RIGHTS OF HOLDER OF MORTGAGE PARTICI- 
PATION CERTIFICATES 


Arend v. Fulton, Court of Appeals of Ohio, 5 N. E. Rep. (2d) 792 


A trust company executed to itself a declaration of trust with 
reference to certain real estate mortgages which it owned and sold 
participation certificates in such mortgages to the public. It was 
held that no trust in favor of the purchasers of the certificates was 
created by the transaction and that, upon the failure of the bank, 
the certificate holders were not entitled to a preference in the assets 
of the bank. 


Proceeding by Edna Arend to remove the Commercial Banking & 
Trust Company and Fulton, superintendent of banks, in charge of such 
bank’s property and assets for purposes of liquidation, as trustees of 
mortgages held by the bank for the benefit of plaintiff and other holders 
of participation certificates, and appoint successors in trust. From a 
decree invalidating the trust, plaintiff appeals. 

Decree denying the relief prayed. 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §143. 
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R. A. Ramsey, of Sandusky, and Ashley M. Van Duzer and Clan 
Crawford, both of Cleveland, for plaintiffs. 


John W. Bricker, Atty. Gen., Daniel E. Morgan, of Cleveland, and 
Earl C. Krueger and George E. Reiter, both of Sandusky, for defendants. 


LLOYD, J.—On July 22, 1933, the superintendent of banks assumed 
charge of the property and assets of the Commercial Banking & Trust 
Company, Sandusky, Ohio, for purposes of liquidation. The bank was 
incorporated in 1922 as a commercial bank, savings bank, and trust 
company ‘‘exercising all powers which may be exercised by a corpora- 
tion engaged in such business, and the doing of the things necessary 
or incident thereto.’’ Pursuant to a resolution of its board of directors, 
the bank, in April, 1927, executed a declaration of trust, conforming 
to which participation certificates, executed by ‘‘the Commercial Bank- 
ing & Trust Company, trustee,’’ by its trust officer, were issued to the 
bank entitling it to participation to the amount of the several cer- 
tificates in certain first mortgage investments of the bank held by the 
bank as trustee, in an account designated in its trust department as 
Sundry trust No. 60. 

In part, it was provided that the bank as trustee should ‘‘at all 
times have and retain title to and possession, management and control 
of said first mortgage investments, and of all arrangements and details 
in connection therewith’’; that the certificates should draw interest at 
6 per cent. per annum, payable at stated times out of the interest re- 
ceived upon the principal of the trust, pro rata with other participa- 
tion certificates, and unless renewed as therein stipulated should ex- 
pire in one year, at which time the record holder thereof should be 
entitled to receive the amount represented thereby out of the prin- 
cipal and interest collected by the trustee from such investments, 
against which the certificate was issued, all interest and principal to 
be payable at the office of the bank; that as the trust department sold 
certificates to others and reported same to the bank it would indorse 
upon the back of the certificate held by the bank all such sales, thereby 
each time reducing its proportionate share of its interest in the cer- 
tificate when the amount of the sale was made. 


Certificates such as the above were issued to the bank each time that 
mortgages were sold by the bank to the bank as trustee. Printed cer- 
tificates of participation, substantially the same in form and executed 
by the bank as trustee, but drawing a less rate of interest, were there- 
after delivered to purchasers of interests in the trust so sought to be 
created, the declaration of trust providing that: 


“‘The trust mortgage notes and first mortgage real estate bonds so 
deposited as aforesaid are to remain under the control, management 
and possession of said Bank and may be withdrawn from said Trust 
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Department from time to time by the substitution therefor of other 
mortgage notes or mortgage bonds of like face value.’’ 


That part of this specific condition providing for the substitution 
‘‘of other mortgage notes or mortgage bonds’’ did not appear in the 
resolution of the directors providing for and authorizing the creation 
of the attempted trust, nor in any of the participation certificates. A 
large number of participation certificates were sold to various persons 
who were holders thereof at the time the superintendent of banks 
took possession of the property and assets of the bank for purposes of 
liquidation. 

On October 3, 1933, the plaintiff, Edna Arend, petitioned the court 
of common pleas to remove the bank and the superintendent of banks 
“‘as trustees of said mortgages for the benefit of plaintiff and other 
certificate holders, and that the court appoint successors in trust,’’ and 
that the mortgages and the notes held in trust be turned over to the 
successor trustees. 

The superintendent of banks answered, denying the validity of the 
trust and asked to be instructed by the court as to the course to be 
pursued with respect thereto. The court of common pleas, on the 
authority of Ulmer v. Fulton, Supt. of Banks, 129 Ohio St. 323, 195 
N. E. 557, 97 A. L. R. 1170 (July, 1935, Banking Law Journal, p. 568), 
held that the trust was invalid, and from that decree ‘the plaintiff ap- 
peals to this court. 

In the ease just cited, Ulmer, as a certificate holder, sought in effect 
to have certain established participation trusts held invalid, the super- 
intendent of banks seeking to surrender the trusts and asking for. the 
appointment of a successor trustee, whereas in the instant case a cer- 
tificate holder is asking that similar trusts be declared valid, the super- 
intendent of banks denying their validity, and it is here claimed that 
these factual differences destroy ‘‘any claimed analogy between the 
Ulmer Case and the case at bar.’’ We are unable to so differentiate. 
The bank here, as in the Ulmer Case, by written instruments of definite 
terms sought to create trusts out of its own property, which the Su- 
preme Court positively declared it had no power or authority to do. 
And if such a trust be invalid as against public policy, it is difficult to 
conceive why its validity or invalidity should be determined and con- 
trolled by the desire of a certificate holder, or by changing position of 
the superintendent of banks, who represents not himself as an individ- 
ual, nor the state as such, but acts as a liquidating agent to possess 
and preserve the property and assets of the bank for the benefit of its 
depositors. Another difference alleged is that in the Ulmer Case the 
certificates were signed by the bank as a bank, and not as a trustee. 
Such difference, it would seem, does not in fact exist, since the cer- 
tificates of participation considered in that case recited that ‘‘the Com- 
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mercial Savings Bank & Trust Company, Toledo, Ohio, hereinafter 
called trustee.’? In any event, the bank is one institution, and the 
addition of the word ‘‘trustee’’ cannot make it any more or less than a 
single corporate entity seeking to make itself trustee of its own prop- 
erty. 

It is argued also that if trust No. 60 is not valid as an express trust, 
it is valid as a constructive or resulting trust. This cannot be, for the 
reason as stated in the opinion of the court in the Ulmer Case, supra, 
129 Ohio St. 323, at page 339, 195 N. E. 557, 564, 97 A. L. R. 1170: 
‘If, any trusts were established, they were express trusts, because 
formed through written instruments of definite terms.’’ 

If the attempted trust could be effective only as an express trust, 
then there could not exist, under any circumstances, a trust, relation 
deduced from an implied intent arising from the nature of the transac- 
tion itself; nor could there be a constructive trust, because the pur- 
chasers of the certificates did not intrust the bank with money or prop- 
erty for investment which the bank wrongfully converted or diverted 
to some other than the intended purpose whereby they were defrauded 
to the profit of the bank, but purchased and received exactly what they 
intended to purchase and receive, the status of which as purchasers 
they were bound to know. If the bank were engaged in business as a 
solvent institution, the contention of plaintiffs would commend con- 
sideration, but being insolvent and in process of liquidation, the par- 
ticipation certificate holders are in no better position than other general 
creditors. 

We are not confronted with the question of what it might be con- 
sideted as equitable to do, under the facts and circumstances in evi- 
dence, but are confronted with the fundamental question of the validity 
of the alleged trust. 

The trust being invalid, plaintiff in effect seeks a preference over 
the claims of general depositors, which, it would seem, makes pertinent 
the following observation made this court in its opinion in Ramisch v. 
Fulton, Supt. of Banks, 41 Ohio App. 443, at page 446, 180 N. E. 735, 
736: 


‘‘When control of a bank for liquidation purposes is taken by the 
superintendent of banks, the question of preference creates in reality 
a controversy between the depositor claiming a preference and the other 
depositors who are general creditors, inasmuch as the assets in which 
all are to participate are diminished to the extent of whatever prefer- 
ences are allowed.’’ 


We cannot distinguish the instant case from the Ulmer Case in 
principle or in fact. A decree may therefore be entered accordingly. 


Decree accordingly. 
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LIABILITY OF PLEDGEE FOR LOST 
COLLATERAL 


Till v. Material Service Corporation, Appellate Court of Illinois, 5 
N. E. Rep. (2d) 769 


A corporation loaned $25,000, taking 50 $1,000 municipal bonds 
as collateral. One of the bonds was lost and the borrower paid the 
loan upon receiving the remaining bonds and a writing signed by 
the pledgee agreeing to secure a duplicate of the lost bond or pay 
the borrower the amount thereof. In an action by the borrower to 
recover the amount of the bond with interest, it was held that the 
burden was on the pledgee to prove that the bond was stolen or 
otherwise lost without negligence on its part. The pledgee did not 
meet this burden and judgment was given for the borrower. It 
was also held that the pledgee was liable on its written agreement 
even though the loss of the bond was not due to its negligence. 


Suit by Emil Till against the Material Service Corporation. From 
a judgment for defendant, plaintiff appeals. 

Reversed, and judgment entered for plaintiff. 

Michael J. Sullivan, of Chicago (Shepard Andalman, of Chicago, 
of counsel), for appellant. 

D’Ancona, Pflaum & Kohlsaat, of Chicago, for appellee. 


O’CONNOR, J.—Plaintiff brought suit against defendant to recover 
$1,452 claimed to be due because of defendant’s failure to return a 
special assessment bond of the face value of $1,000, with interest at 
6 per cent. per annum, which had been deposited with defendant as 
collateral security for a loan, and for defendant’s failure to carry out 
its written agreement to replace the bond or pay the face value thereof. 
There was a trial before the court without a jury, a finding and judg- 
ment in defendant’s favor, and plaintiff appeals. 

The record discloses that plaintiff was a contractor engaged in the 
business of constructing sewers, and bought from defendant material 
required by him in his work; that about June, 1928, plaintiff borrowed 
$25,000 from defendant, and to secure his note for this amount de- 
posited as collateral special assessment bonds of the village of Special- 
ville of the face value of $50,000—50 bonds of $1,000 each. Thereafter 
plaintiff, from time to time, made payments to defendant on account 
of this indebtedness, and about October 1, 1931, went to defendant’s 
office to pay the balance and receive back his 50 bonds. Defendant 
was unabie to tender all the bonds, because, it said, one of them had 
been lost or misplaced. Thereupon defendant’s representative stated 
that, if plaintiff would pay the balance due in full, it would obtain a 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1186. 
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duplicate of the bond and return it to plaintiff, or it would pay the 
amount of the bond. Plaintiff agreed to this, and thereupon defend- 
ant prepared, signed, and delivered to plaintiff a letter as follows: 


‘*Material Service Corporation 
‘‘Building and Paving Materials 
‘‘Foundry Sands—Fire Brick—Coal 
‘33 North LaSalle St. 
‘* Chicago. 
‘‘Mr. Emil Till, ‘*Oetober 1, 1931. 
‘*Chicago, Illinois. 

‘*Dear Sir: 

“‘This is to acknowledge that we have received from you one bond 
in the amount of One Thousand Dollars ($1,000.00) on the Village of 
Specialville which was deposited with us as collateral security on your 
account, which account you are now paying in full. 

‘*We hereby guarantee to either secure a duplicate of said bond 
which has been lost, or to secure the payment to you of the amount of 
said bond upon its maturity. This bond, we have been advised, matures 
on 12/31/32. 


‘*Yours truly, 
‘‘Material Service Corporation 
“JG:LM By: Irving Crown.”’ 


Plaintiff then paid the balance he owed defendant and received his 
collateral except the $1,000 bond. Afterward, defendant having failed 
either to give plaintiff the duplicate bond or to pay the amount of it, 
plaintiff brought the instant suit. 

The bond was dated December 1, 1927, and bore interest at the 
rate of 6 per cent. per annum, and plaintiff’s claim was for the face 
of the bond with interest thereon. 

Defendant filed an affidavit of merits in which it set up that the 
bond mentioned in plaintiff’s statement of claim ‘‘was stolen on or 
about May 31, 1929, from the defendant without fault or negligence on 
its part’’; and that, because of the theft, defendant ‘‘at no time be- 
came liable to return said bond or to account for the value thereof to 
the plaintiff’’; that the making and delivery of the letter or agree- 
ment dated October 1, 1931, set forth in plaintiff’s statement of claim 
‘‘was without any good or valuable consideration.’’ 

Plaintiff testified that on October 1, 1931, he called at defendant’s 
place of business in the Foreman Bank building and advised Mr. Mad- 
den, credit manager of defendant, that he wanted to pay the balance 
of his indebtedness and to obtain the return of his bonds; that Mr. 
Madden produced all the bonds but one; that he said, ‘‘It must have 
been lost while we were moving from the Conway building to the Fore- 
man Bank building; probably mislaid somewhere, but if you make the 
payment in full we will get a duplicate of that bond or we will pay 
you the amount of the bond’’; that this was agreed to. The evidence 
further shows that at that time Mr. Madden caused the letter or agree- 
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ment above quoted to be prepared by defendant’s legal department 
and it was then presented to Mr. Irving Crown, vice-president of de- 
fendant, who signed it and it was delivered to plaintiff, who paid the 
balance due and received 49 of his bonds. 

Mr. Madden testified that at the time plaintiff called to pay the 
balance of his indebtedness he told plaintiff the bond had been stolen; 
that their offices had been burglarized and one of the bonds was miss- 
ing; that the substance of what plaintiff then said was, ‘‘he would ex- 
pect us to make good on the bond or give him another duplicate bond; 
I said we would no doubt take care of it’’; that he then had the legal 
department prepare the letter or agreement and had it executed by 
the vice-president and then delivered to plaintiff, who paid the balance 
of his indebtedness; ‘‘I had this letter drafted by the law department 
which he [Mr. Crown] was to sign as an officer of the company; he 
said all right; Till owed the corporation at the time we made a final 
settlement about $25,000, and at this time he paid up in full.’”’ This 
witness gave further testimony to the effect that defendant’s offices 
in the Foreman Bank building had been burglarized about June, 1929, 
and that shortly thereafter he advised plaintiff of this fact; that all 
the bonds had been kept by defendant in a vault in the basement of 
the building, except one, which was kept in a vault in defendant’s 
offices; and that the person who knew about the keeping of the bonds 
in the vault was John Svoboda, who at the time of the burglary and 
prior thereto was the auditor of defendant, but at the time of the trial 
was in California. 

Irving Crown, vice-president of the defendant company, testified 
concerning the keeping of the bonds and the fact that their offices had 
been burglarized. 

The trial began on October 26, 1935, which was about six years 
after the burglary. A careful consideration of the testimony of Mad- 
den and of Crown discloses the fact that they had very little informa- 
tion about the safekeeping of the bonds. The testimony of these two 
witnesses as to what they said concerning the burglarizing of their 
offices and the loss of the $1,000 bond is most unsatisfactory. When 
Madden was testifying, his evidence was so unsatisfactory that the trial 
judge said, ‘‘I am disgusted with this witness,’’? and when Crown tes- 
tified his evidence was likewise so unsatisfactory that the trial judge 
said, ‘‘Maybe you can straighten him out, I can’t.”’ 

It is not at all clear that the bond was stolen; there is some evidence 
tending to show that it might have been lost or misplaced in moving 
defendant’s offices from the Conway building to the Foreman Bank 
building. The letter or agreement given plaintiff at the time he paid 
the balance of his indebtedness specifically states the bond was lost. 
Nor is the evidence at all satisfactory that defendant kept the one bond 
in its offices and the other 49 down in the vault. Crown testified: 
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‘*There were 50 bonds, 49 being kept in the vault in the safety deposit 
vault of the American National Bank building, and the other one was 
kept in the safe in the office because we generally kept a sample of the 
bond in the safe so that it would be easily accessible in case of an ex- 
amination.’’ Just why it was necessary to have a bond in the vault 
for examination does not appear. 

Under the law, as the bonds were pledged to defendant and one 
not returned, plaintiff made a prima facie case, and it therefore de- 
volved upon defendant to go forward with evidence that would tend 
to show that the loss of the bond did not result ‘‘from any fault or 
neglect on the part of the defendant.’’ This proposition is stated by 
counsel for defendant and is a correct statement of the law. Clemen- 
son v. Whitney, 238 Ill. App. 308; Miles v. International Hotel Co., 
289 Ill. 320, 124 N. E. 599. 

In the Clemenson Case we reviewed the authorities and refused to 
follow the rule stated in Nichols v. Union Stock Yards & Transit Co., 
193 Ill. App. 14, and other authorities there cited. We there said 
(238 Ill. App. 308, at page 313) : ‘‘It is the contention of the bailee de- 
fendant, in the case at bar, that, although the plaintiff made out a 
prima facie case of negligence, by her showing that her car was de- 
livered to the defendant, but that he failed to deliver the car back to 
her upon demand, he fully and successfully rebutted that presumption, 
merely by showing that the car had been stolen, and that thereupon 
it devolved upon plaintiff, as a part of the burden resting upon her, 
to establish negligence on his part, and to show that the theft was 
caused by such negligence.’’ 

The court then refers to the Nichols and other cases, and, continu- 
ing, said: ‘‘We have gone into this question again, in connection with 
the case at bar, and have come to the conclusion that the better reason- 
ing and the weight of authority is that where the bailor makes out a 
prima facie case of negligence against the bailee, by showing that the 
goods bailed have not been returned on demand, such prima facie case 
is not overcome by a showing, on the part of the bailee, to the effect 
that the goods have been burned or otherwise destroyed or have been 
stolen, but before the bailor’s prima facie case can be said to be over- 
come, the bailee must further produce evidence tending to prove that 
such burning or loss or theft was occasioned without his fault.’’ The 
court there also quoted from Miles v. International Hotel Co., 289 Ill. 
320, 124 N. E. 599, the following: ‘‘The weight of modern authority 
holds the rule to be that where the bailor has shown that the goods 
were received in good condition by the bailee and were not returned 
to the bailor on demand, the bailor has made out a case of prima facie 
negligence against the bailee, and the bailee must show that the loss 
or damage was caused without his fault.’’ We think the evidence was 
insufficient to overcome plaintiff’s prima facie case. 
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We are also of opinion that plaintiff is entitled to recover on the 
letter or written agreement delivered to him by defendant under the 
circumstances above stated. There was sufficient consideration for the 
execution of the agreement by defendant. It wanted to receive its 
money but could not return the bond, and, in consideration of plairtiff 
paying the balance he then owed without receiving his bond, defendant 
executed the agreement, whereby it agreed to obtain a duplicate bond 
for plaintiff or to pay him the face of the bond. Plaintiff thereupon 
received the agreement and paid the balance. This is sufficient con- 
sideration in any view of the law. Hulse v. Hulse, 155 Ill. App. 343, 
where the court, speaking by Mr. Justice Duncan, held that a debt 
barred by the statute of limitations or any moral obligation which was 
once a legal one is sufficient consideration to support a contract. The 
court there said (page 348) : ‘‘The consideration was ample to support 
the contract. The compromise of a doubtful claim, fairly obtained, 
is a sufficient consideration on which to found a contract, no matter 
what the ultimate result of a contest might have been. So is a debt 
barred by the Statute of Limitations, or any moral obligation which 
was once a legal one. Lawrence v. Coddington, 52 Ill. App. 133; 
Honeyman v. Jarvis, 79 Ill. [318] 322; Keener v. Crull, 19 Ill. 189; 
Morse v. Crate, 43 Ill. App. 513; Hobbs v. Greifenhagen, 91 Ill. App. 
400. These authorities proceed upon the principle that the law per- 
mits a man to pay an honest debt no matter how barred, or to right 
any wrong or grievance that another may have suffered by his con- 
duct, without litigation; and that ‘when he constitutes himself a judge 
in his own cause and decides against himself,’ by making a new con- 
tract, ‘he cannot be heard to reverse his own judgment.”’ 

In Hobbs v. Greifenhagen, 91 Tl. App. 400, cited in the Hulse Case, 
it was said that the rule that a moral obligation would support a sub- 
sequent promise and constitute a legal consideration is limited to cases 
where the moral duty was once a legal one. The court there said (page 
402): ‘‘It is clear, however, whatever view may have been previously 
entertained, that the latest expression of the Supreme Court limits the 
doctrine that a moral obligation will support a subsequent promise, and 
constitute a legal consideration for such promise, to cases where the 
moral duty was once a legal one.’’ In the Hobbs Case the court also 
quoted (page 402) from the case of Spear v. Griffith, 86 Ill. App. 552, 
the following: ‘‘Whether out of this arose a legal obligation upon the 
father to pay for the deficit, it is not necessary here to inquire. A 
moral obligation was beyond all doubt thus created. This moral ob- 
ligation the vendor recognized in his life, and in consideration thereof 
promised appellee to make to him compensation out of his personal 
estate. The promise created a legal obligation, which appellee is en- 
titled to enforce.’ . 

In Honeyman v. Jarvis, 79 Ill. 318, 322, cited in the Hulse Case, 
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where the court was considering the question whether the agreement 
which arose out of a compromise of the doubtful right was based on 
a real consideration, it was held that the real consideration which each 
party receives under a compromise was not a sacrifice of the right 
claimed, but the settlement of a dispute and the abandonment of the 
claimed right, and the fact that it later turned out that the party had 
in reality no claim was immaterial. The court there said (page 322): 
‘‘The compromise of a doubtful right, though it afterwards turns out 
the right is on the other side, where there is neither actual nor con- 
structive fraud, and the parties act in good faith, with full knowledge 
of the facts, is a sufficient consideration to support a promise.”’ 

In the case at bar defendant prima facie was under legal duty to 
return the bond upon payment by plaintiff of the indebtedness. It was 
unable to do so. Plaintiff waived the right to obtain the bond at the 
time he paid his debt, in consideration of which defendant promised 
in writing to procure a duplicate bond for plaintiff or to pay the face 
of the bond. And the fact that it might be that defendant was not 
liable for the bond because its place of business had been burglarized 
through no negligence on its part would not render the agreement with- 
out consideration. ... 

The judgment of the municipal court of Chicago is reversed, and 
judgment will be entered in this court in favor of the plaintiff and 
against the defendant for the amount of plaintiff’s claim, $1,452. 

Judgment reversed, and judgment in this court. 

Matchett, P. J., dissents. 


LIABILITY OF ACCOMMODATION INDORSER 


Pirtle v. Johnson, Supreme Court of Kansas, 64 Pac. Rep. (2d) 2 


A person indorsed a note payable to and held by a bank at the 
request of the bank’s cashier ‘‘so it would look better for the bank.’’ 
(It seems that this note, along with others, had been criticized by 
the bank examiners.) The indorser received no consideration for 
his indorsement. It was held that he was an indorser for the ac- 
commodation of the maker and, as such, was liable to the bank, or 
to its receiver after the bank’s failure. 

It was also held that the note was not rendered non-negotiable 
by a clause to the effect that the makers, sureties, indorsers and 
guarantors consented that the time of payment might be extended 
‘‘without notice thereof to any of the sureties’? where it appeared 
that there were no sureties. 





NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§42, 883. 
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Action by W. J. Pirtle, as trustee, against Richard Johnson and 
Chris Johnson. Judgment for plaintiff, and the last-named defendant 
appeals. 

Affirmed. 

Walter E. Hembrow, of Council Grove, for appellant. 

W. J. Pirtle, of Council Grove, and Joseph E. Lynch, of Hering- 
ton, for appellees. 


BURCH, C. J.—The action was one to recover against the maker 
and indorser of an instrument in form a promissory note. The in- 
dorser’s demurrer to the petition was overruled. He filed an answer, 
and judgment was rendered against him on the pleadings. He appeals. 

On November 19, 1930, Richard Johnson executed and delivered to 
the Latimer State Bank the following instrument: 


‘‘Latimer, Kans., Nov. 19, 1930. 

‘‘One year after date, for value received, I, or we, promise to pay 
to the order of Latimer State Bank, Latimer, Kansas, Thirty Nine 
Hundred Seventy-one and 27/100 dollars with interest from date at 
the rate of 8 per cent. per annum, payable semi-annually at their bank- 
ing house. Ten per cent. interest after maturity. 

‘“We, the makers, sureties, endorsers and guarantors of this note, 
hereby severally waive presentment for payment, notice of non-pay- 
ment, protest and notice of protest and diligence of bringing suit 


against any party thereto, and consent that time of payment may be 
extended without notice thereof to any of the sureties of this note. 
‘‘Richard Johnson.”’ 


Richard Johnson had been indebted to the bank for a long time, 
in approximately the amount of the instrument. Successive renewal 
notes had been given for the indebtedness and the instrument sued on 
was a renewal note. Chris Johnson signed his name on the back of the 
instrument. 

The bank ceased to be a going concern, and W. J. Pirtle was elected 
trustee for the stockholders. As such, the instrument came into his 
hands, and as such, he brought suit against the Johnsons. Capacity 
of Pirtle to sue as trustee is not contested. Pirtle does not claim to be 
a holder by negotiation, and the same defenses may be interposed 
against him as if the action were one by the bank. 

A defense raised by the demurrer to the petition, and by the answer 
was, that the instrument shows Chris Johnson was not obligated. Con- 
sidering the instrument as negotiable, Chris Johnson was an indorser. 
R. S. 52—217 (6), 52—604, 52—605. It is contended the instrument 
was nonnegotiable. 

Negotiability was not affected by the provision in the note relating 
to diligence in bringing suit, and it is not contended negotiability was 
affected by that provision. There were no sureties or guarantors. No- 
body was concerned but the payee, the maker, and the indorser. The 
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statute fixed the time within which suit might be brought. No burden 
was imposed or privilege created with respect to any party to the in- 
strument, and the diligence provision was nugatory. 

Waiver in the instrument of presentment for payment, notice of 
nonpayment, protest, and notice of protest, had no effect on nego- 
tiability. R. S. 52—822; Leach v. Urschel, 112 Kan. 629, 632, 212 P. 
111. It is contended, however, the instrument was nonnegotiable be- 
cause time of payment was rendered uncertain by the following provi- 
sion: ‘‘ We, the makers, sureties, endorsers and guarantors . . . consent 
that time of payment may be extended without notice thereof to any 
of the sureties of this note.’’ 

Stripped of the provision relating to waiver of diligence in bring- 
ing suit, the instrument was in the exact form of the instrument in- 
volved in the case of National Bank v. Dickinson, 102 Kan. 564, 171 
P. 636, which this court held was negotiable. 

In the case of National Bank v. Dickinson, the instrument was 
signed by five persons as makers. The instrument came into the hands 
of a bank, which sued the makers. The defense was, want of consid- 
eration. The defense could not be urged if the bank were a holder in 
due course. The bank could not be a holder in due course if the in- 
strument were nonnegotiable. Whether the note was nonnegotiable 
depended solely on whether the provision relating to consent to exten- 
sion of time of payment without notice to sureties rendered time of 
payment uncertain. There were no sureties, and because consent to 
extension was tied in the same sentence to notice of extension to sureties, 
the recital was treated as if it read, ‘‘Time of payment may be ex- 
tended as to sureties without notice to them.’’ An interpretation con- 
tended for by Chris Johnson in this instance that consent to extension 
was given by the makers, indorsers, and the guarantors was expressly 
rejected. 


‘*In that ease [Bank v. Gunter, 67 Kan. 227, 72 P. 842] the agree- 
ment to an extension was consented to in advance by the makers and 
indorsers, while here the agreement was only to the effect that the time 
of payment might be extended without notice to any of the sureties, 
which, of course, did not cover makers, indorsers, and guarantors as 
distinguished from sureties... . 


“It is apparent that in this instance a blank note, prepared for use 
when principals and sureties were to sign, was used, and hence the 
language which has caused this controversy became impractical and 
meaningless.’’ National Bank v. Dickinson, 102 Kan. 564, 566, 568, 171 
P. 636, 637. 


The decision is adhered to, and on the face of the paper Chris 
Johnson was an indorser of a negotiable instrument who waived present- 
ment for payment, etc., and became liable on nonpayment of the note. 

Even if the note were nonnegotiable, the irregular indorser would 
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still be prima facie liable to the payee. The courts are not agreed as 
to the capacity in which an irregular indorser is liable. The weight 
of authority is that his liability is that of joint maker, but the actual 
intention of the parties may be shown. 2 Daniel, Negotiable Instru- 
ments (7th Ed.) 830; Bigelow, Bills, Notes and Checks (3d Ed.) § 
251; L. R. A. 1916D, 224; 79 A. L. R. 754. Since in this instance the 
instrument was negotiable, the question need not be determined. 

Chris Johnson’s answer alleged he signed the instrument without 
consideration to himself, and for the accommodation of the bank. The 
answer, however, narrated the facts of the transaction between Chris 
Johnson and the bank, and whether the numerous assertions that Chris 
Johnson signed the note for the accommodation of the bank were true, 
is to be determined by the facts. 

Richard Johnson was engaged in the garage business and, in the 
year 1925, borrowed from the bank on his own note approximately the 
sum of money represented by the note sued on. As indicated, the note 
sued on was given on November 19, 1930, was for $3,971.27, and was 
due November 19, 1931. The status of the indebtedness when suit was 
commenced is shown by the following indorsements appearing on the 
back of the note: 


“*Date Paid Balance 
8—-7-31 99.00 3872.27 
9-8-31 70.00 3802.27 
Offset 3.92 3798.35 
1-27-32 5.00 3793.35 


6-24-32 250.00 3543.357’ 





The judgment rendered on May 16, 1936, was for $5,064.09. 

A year after the original note was given, the cashier of the bank 
called Chris Johnson to the bank and had a conference with him. The 
cashier said the state banking department, through its examiners, was 
criticizing some of the bank’s paper, including that of Richard John- 
son, and the cashier requested Chris Johnson to sign Richard’s note, 
‘‘to make it look better for the bank.’’ Thereupon, Chris Johnson 
signed Richard’s note. The note sued on, indorsed by Chris Johnson, 
is a remote renewal of Richard’s original note. What occurred when 
the note sued on was signed by Chris Johnson is not disclosed. 

By signing Richard’s criticized paper, Chris Johnson could make 
it look better for the bank in one of two ways: By acting discreditably, 
and by acting honestly. Chris could deceive the bank examiners and 
falsify the bank’s assets by making it appear two persons were liable 
on the note when, in fact, addition of the second name was ‘‘phony.”’ 
The court prefers to interpret the facts as not warranting an inference 
that such course was pursued. If it had been, Chris Johnson would 
still be liable. Hayes v. Addy, 139 Kan. 481, 32 P. (2d) 243. 
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.Without indorsement by false representation, without independent 
promise to hold him harmless, and without wrongful intent, Chris John- 
son removed criticism of Richard’s paper and made it look better for 
the bank and to the bank examiners, by indorsing it. He thereby be- 
came a party to the note as indorser, and may not deny the natural 
and legal consequence of his conduct. 

Chris Johnson asserts and repeats that he received no consideration 
for his indorsement. It is of the essence of accommodation paper that 
the accommodating maker or indorser receives no consideration. What 
Chris did, was to lend his name to Richard, whose paper was under 
fire. R.S. 52—306. Richard could not, or at least did not, pay. With 
two names on the note, it was renewed again and again, and each re- 
newal was for Richard’s benefit. Swan Savings Bank v. Snyder, 124 
Kan. 827, 830, 262 P. 547. It is of no importance that the bank was 
also benefited. German American State Bank v. Watson, 99 Kan. 686, 
163 P. 6837; Kershaw v. Cozad, 137 Kan. 128, 131, 19 P. (2d) 452. 

The result of the foregoing is, the demurrer to the petition was 
properly overruled, the answer stated no defense, and judgment was 
properly rendered on the pleadings for Pirtle, as trustee. 

The judgment of the district court is affirmed. 


GUARDIAN NOT LIABLE FOR FUNDS LOST 
THROUGH BANK FAILURE 


Appeal of Byrnes, Supreme Court of Pennsylvania, 188 Atl. Rep. 871 


A guardian, who deposits guardianship funds in the savings de- 
partment of a trust company for temporary safekeeping merely and 
for the purpose of securing a reasonable return while looking for 
a suitable investment for the funds, will not be liable for any loss 
to the guardianship estate as a result of the failure of the bank 
thirteen months later. The guardian would be liable in a case of 
this kind if it appeared that he had made the deposit for purposes 
of investment. 

In this case it appeared that the deposit, amounting to $5,000, 
was made in June, 1930. The failure of the bank occurred in July, 
1931. In the meantime the guardian had attempted to find a suit- 
able legal investment for the funds but had been unable to do so. 
The court pointed out that this occurred at a time when the finan- 
cial depression had just set in and when safe investments for such 
funds were difficult to find. The court held that the guardian had 
used proper discretion and that responsibility for the loss could 
not be fastened upon him. ‘‘Though subsequent events,’’ said the 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §564. 
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court, ‘‘have disclosed that an investment in Government bonds 
would have been safer, we cannot say that we would have compelled 
him to have acted differently had he applied to us for advice and 
direction in the matter.’’ 


Appeal No. 342, January term, 1936, from decree of Court of Com- 
mon Pleas No. 2, Philadelphia County; Horace Stern, Judge. 

Proceedings in the matter of Joseph A. Byrnes, a weak-minded per- 
son, wherein P. F. Gallagher was appointed guardian and wherein the 
guardian filed first and partial account, to which Francis T. Byrnes 
and Eleanor C. Byrnes filed exceptions. From the dismissal of excep- 
tions to the adjudication confirming the account, the exceptors appeal. 

Affirmed. 

William B. Rudenko, Harold J. Connor, and Harry Shapiro, all of 
Philadelphia, for appellants. 

Wilson & McAdams, Frank J. Eustace, Jr., and M. D. Hayes, all 
of Philadelphia, for appellee. 


DREW, J.—P. F. Gallagher was appointed guardian of the estate 
of Joseph A. Byrnes, a weak-minded person, on February 5, 1919. In 
October, 1929, a mortgage owned by the estate was paid and the $6,165 
received therefrom deposited in a checking account in the Northwestern 
Trust Company. On June 24, 1930, $5,000 of this deposit was trans- 
ferred to an existing savings account in the same institution. On July 
17, 1931, the Trust Company failed, the deposit in the savings account 
then totaling $6,747.10. 

On October 16, 1935, the guardian filed his first and partial account, 
claiming credit for $6,747.10 for ‘‘Loss of cash on deposit in the North- 
western Trust Company now being liquidated by the Commonwealth 
of Pennsylvania.’’ Two of the three children of Joseph A. Byrnes 
filed exceptions, asserting that the guardian should be surcharged for 
this balance. The account was confirmed absolutely. Upon the dis- 
missal of the exceptions to the adjudication, this appeal was taken. 

Appellants contend that the guardian was negligent in keeping the 
mortgage proceeds in the savings account for approximately thirteen 
months; and that it was as a direct result of such negligence that the 
estate suffered the loss of which complaint is made. In cases of this 
type, liability depends upon whether the funds in question were de- 
posited for the purpose of investment or merely for temporary safe- 
keeping pending discovery of a suitable legal investment. Law’s Es- 
tate, 144 Pa. 499, 22 A. 831, 14 L. R. A. 108. This is a question of 
fact, and the uncontradicted testimony, approved by the court below, 
conclusively determines disposition of this appeal. It revealed that the 
Northwestern Trust Company had funds of the ward on deposit at the 
time of the appointment of appellee as guardian, and that the mort- 
gage proceeds were deposited in the savings account originally in order 
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to obtain 4 per cent. interest pending location of a safe and relatively 
permanent investment. 

The adjudication expresses the following reasons for the finding of 
the court below: 


‘‘The Guardian was confronted by a very unusual and perplexing 
problem; he had about $5000 in cash on hand, and required approxi- 
mately $1000 a year for current expenses of a rather uncertain char- 
acter, for he was chargeable not only with the maintenance of his ward, 
but also with the support and education of the latter’s children. In 
addition to this, the financial depression, of which we may take judicial 
notice, had just set in, and available and safe investments were diffi- 
eult to find. Indeed, even legal investments were often looked upon 
as questionable by many men of reputedly sound judgment, and the 
most cautious investors were holding to ready cash in anticipation of 
further disasters in our economie structure. This guardian, therefore, 
who had to consider the future, as well as the immediate needs of both 
his ward and the children in whose favor orders had been made, adopted 
a temporary course of conduct in dealing with the funds entrusted to 
him, which, in the then state of the investment market, we cannot con- 
demn as negligent. Indeed, we think he acted wisely in holding more 
funds in the form of cash than ordinarily would have been justifiable. 

‘For like reasons also, we think he did not hold the funds in the 
savings’ account for too long a time; and, though subsequent events 
have disclosed that an investment in Government bonds would have 
been safer, we cannot say that we would have compelled him to have 
acted differently had he applied to us for advice and direction in the 
matter. ’’ 


Appellant relies upon Hazelbaker’s Estate, 113 Pa. Super. 32, 171 
A. 619. There the guardian of a minor’s estate deposited funds in a 
savings account in a bank which failed twenty months later. The 
fiduciary was surcharged. The deposit in that case was concededly 
intended as a permanent investment, which made it illegal. Once this 
was established, and found as a fact by the auditing judge, surcharge 
was inevitable under the Fiduciaries Act of June 7, 1917, P. L. 447. 
Here, the testimony revealed no such intent. In this connection the 
adjudication states: ‘‘The guardian testified, without contradiction, 
that his purpose in depositing the money in the savings’ account was 
to get a reasonable return from it while he was looking for a suitable 
form of investment, and all the circumstances existing at the time lend 
eredence to his assertion of such a purpose. Thus he said ‘Later, when 
I could not find a suitable investment I deposited the $5000 in the 
savings’ fund account’; and again ‘The only investment that was sug- 
gested by the Guarantee Mortgage Company was for a three-year 
period, and I did not have sufficient money left for current expenses 
if I made that investment for a three-year period... .’”’ 

These findings of fact of the auditing judge are fully supported 
by the evidence, and they will not be disturbed. Boyd’s Estate, 315 





316 THE BANKING LAW JOURNAL 


Pa. 283, 172 A. 718; Jacobs’ Trust Estate, 320 Pa. 539, 183 A. 49. 
They are exactly what we would have found if that duty had been 
upon us. 

The decree is affirmed, costs to be paid by the estate. 


ACTION AGAINST BANK ON JOINT DEPOSIT 


Esling v. City National Bank & Trust Co., Supreme Court of Michigan, 
270 N. W. Rep. 791 


A woman opened a savings account in the joint names of her- 
self and her granddaughter, payable to either or survivor. The 
granddaughter, having possession of the passbook, presented it to 
the bank and demanded the deposit. But the bank refused pay- 
ment because the depositor had previously directed the bank by 
telephone not to pay. The depositor then transferred the funds 
to an account in her individual name. A by-law of the bank au- 
thorized it to make payment to either party notwithstanding any 
notice from the other party. A statute authorized the bank to pay 
either party in the absence of a written order not to pay. The 
granddaughter sued the bank for the deposit on the ground that it 
had no right to pay the depositor, when the passbook was in the 
granddaughter’s possession. The case came to trial after the de- 
positor’s death. It was held that the granddaughter could not re- 
cover, one reason being that she had failed to serve the statutory 
written notice upon the bank prior to payment to the depositor. 


Action by Gladys Irene Esling against City National Bank & Trust 
Company of Battle Creek. Judgment for defendant, and plaintiff ap- 
peals. 

Affirmed. 

Argued before the Entire Bench. 

William J. Kearney, of Albion, and Ronald M. Ryan, of Battle 
Creek, for appellant. 

Bernard J. Onen, of Battle Creek, for appellee. 

Se ayy 

NORTH, C. J.—This suit in assumpsit was tried before the court 
without a jury. The appeal is from a judgment entered in favor of 
defendant. For some time prior to August 17, 1932, plaintiff’s grand- 
mother, Mrs. Hannah C. Lewis, had a deposit in the defendant bank. 
On that date plaintiff and Mrs. Lewis went to the bank and opened a 
joint account in their names. This was accomplished by Mrs. Lewis 
transferring $2,000 from her individual account to the joint account 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§401-416. 
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of the two. Each of them signed a card which contained on its face 
the following: 


‘“Notice 


‘*We certify that before signing, we read the notice on the reverse 
side of this card, relative to joint deposits, and we agree to the terms 
thereof.’’ 


On the reverse side of the card was printed: 


‘‘Notice—Where deposits are made in name of two persons, pay- 
able to either or the survivor, such deposits may be withdrawn in whole 
or in part, by either payee, irrespective of the source of the deposit or 
rights of the payee, as between themselves. In the case of death of 
one payee, payment may be made by the bank to the survivor. 


‘Payment by the bank to either payee, before or after the death of 
the other, shall to the extent of such payment, satisfy all liability of 
the bank to both payees, their representatives and assigns. The bank 
may make such payment to one payee notwithstanding any notice, or- 
der or direction by the other payee or his legal representatives. 


‘‘These terms are applicable to both pass books and certificates and 
are in addition to the regular by-laws governing savings deposits.’’ 


The statute governing such deposits provides: ‘‘When a deposit 
shall be made in any bank or trust company by any person in the name 
of such depositor or any other person, and in form to be paid to either 
or the survivor of them, such deposits thereupon and any additions 
thereto, made by either of such persons, upon the making thereof, shall 
become the property of such persons as joint tenants, and the same 
together with all interest thereon, shall be held for the exclusive use 
of the persons so named and may be paid to either during the lifetime 
of both, or to the survivor after the death of one (1) of them, and 
such payment and the receipt or acquittance of the same to whom such 
payment is made shall be a valid and sufficient release and discharge 
to said bank for all payments made on account of such deposits prior 
to the receipt by said bank of notice in writing not to pay such deposit 
in accordance with the terms thereof.’? 3 Comp. Laws 1929, § 12063. 

On November 10, 1932, Mrs. Lewis was informed by plaintiff, who 
had possession of the bank book, that she was going to withdraw the 
money from the bank. Mrs. Lewis protested against such withdrawal, 
and while plaintiff was on her way to the bank Mrs. Lewis, through 
another, telephoned the bank and stopped payment. This stop order 
was noted on the account. When plaintiff arrived at the bank and 
presented the book and demanded payment of the deposit, she was in- 
formed of Mrs. Lewis’ stop order and payment was refused. Plaintiff 
testified: ‘‘The teller said, ‘When there is a controversy between the 
two parties, we will have to have it ironed out between the parties.’ 
I said, ‘All right,’ and went to my home. That is the last time I talked 
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with anyone about the transaction until I talked with Mr. Green (the 
president of the bank), quite a while afterward.’’ 


Later the same day Mrs. Lewis came to the bank. While there she 
served written notice on the bank to pay no funds from this account 
except on her written order. Thereupon the funds from this joint 
account, amounting to $2,020, were withdrawn by Mrs. Lewis and re- 
deposited in an account standing in her individual name. Some time 
later these and other funds which Mrs. Lewis had on deposit in the de- 
fendant bank were transferred by her to accounts in the names of 
other relatives. At the time suit was started, October 30, 1933, Mrs. 
Lewis was living; but her death occurred before trial in the circuit 
court. 

Plaintiff’s theory is that she is entitled to recover from the bank 
because it had no right to pay the deposit to Mrs. Lewis (who did not 
then have possession of the bank book) after plaintiff had made de- 
mand of payment as above recited. In this connection plaintiff asserts 
that the bank was not justified in refusing payment to her upon 
presentation of the pass-book, notwithstanding the previous telephone 
stop order by Mrs. Lewis. 


It is important to note that the bank teller through whom the joint 
account was made testified that at the time of the deposit Mrs. Lewis 
said that the money was to go to her granddaughter after Mrs. Lewis’ 
death. This was denied by plaintiff. However, the testimony discloses 
facts which tend to negative an intent on the part of Mrs. Lewis that 
by opening an account in the joint names of herself and her grand- 
daughter, she was to release her right to and control of the money 
deposited. She was well advanced in years, enfeebled in health, and it 
was fair to assume that her necessities might require the use of this 
deposit in whole or in part. Obviously with this in mind Mrs. Lewis 
reserved the right to withdrawal from this account. The undisputed 
testimony is that the money placed in this joint account belonged to 
Mrs. Lewis and the bank was aware of such being the fact. And further, 
both by plaintiff’s own statement and by the order to stop, the bank 
knew Mrs. Lewis was opposed to payment being made to plaintiff. But 
assuming plaintiff, as well as Mrs. Lewis, could make withdrawals, the 
rights of plaintiff in this joint deposit during the lifetime of Mrs. Lewis 
are, under the facts of this case, rather definitely settled by former 
decisions of this court as well as those of other jurisdictions: 


‘Under the form of the deposit, with or without the passbook rep- 
resenting the same, either could have withdrawn the entire amount dur- 
ing the lifetime of the other.”’ Negaunee Nat. Bank v. Le Beau, 195 
Mich. 502, 161 N. W. 974, 975, L. R. A. 1917D, 852. 

‘**‘T think it may be a matter of common knowledge that many of 
them [married people] have their savings deposited in banks payable to 
them or either or the survivor of them, or words of similar purport. 
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The Legislature of the State has taken cognizance of this fact and has 
provided a rule of evidence in such cases. Section 8040, G. L. 1915 
[being section 12063, 3 Comp. Laws. 1929]. But it has gone no further.’’ 
Ludwig v. Bruner, 203 Mich. 556, 169 N. W. 890, 891. 


In construing the provisions of the New York statute which, as to 
the rights of joint depositors while both are living, is strikingly similar 
in its terms to the Michigan statute, Justice Cardozo in an exceedingly 
well-reasoned opinion states: 


‘‘The statute, as I view it, does not mean that between the persons 
named as depositors a joint tenancy ensues at once and automatically, 
as an irrebuttable presumption, with the result that neither will be 
permitted even during the joint lives to prove against the other that the 
deposit was made with a contrary intention. For the bank which has 
paid, the form of the account is, indeed, an absolute protection, unless 
written notice has been given by either one of the depositors (cf. Bank- 
ing Law, §§ 149, 198) ‘not to pay such deposit in accordance with the 
terms thereof.’ For the depositors themselves, the form is not conclu- 
sive in any contest during their joint lives as to the title of the moneys, 
nor conclusive after the death of either as to moneys then with- 
drawn. ... 

‘‘The plain implication is that as between the depositors themselves, 
the form of the deposit gives rise to a presumption and nothing 
more... . 

‘Tt [the bank] is protected in the absence of written notice that it 
is ‘not to pay such deposit in accordance with the terms thereof.’ When 
such a notice is given and a consent in the courts ensues during the 
joint lives of the depositors, distribution is to be determined, not solely 
by the terms of the deposit, which then cease to be conclusive, but by 
the realities of ownership.’’ 


Moskowitz v. Marrow, 251 N. Y. 380, 167 N. E. 506, 511, 66 A. 
L. R. 870. 

In a recent decision in this court it is held that the act of a woman 
who had created a similar joint account in the name of herself and a 
nephew might later of her own motion have the nephew’s name stricken 
from the bank records, thus leaving it an account in her individual name. 
In speaking of the respective rights of this woman and her nephew, 
Justice Wiest said: 


‘It is clear that Mrs. Currey felt very friendly toward Mr. Rasey, 
who was her nephew, and intended at one time to make him a gift to 
take effect at the time of her death, but she was shrewd enough to not 
place her means beyond her control, and later she expressly withdrew 
the prospective gift. The money was all deposited by Mrs. Currey. 
Here was no gift, by way of absolute transfer, or to take immediate 
effect, but at the inception of the arrangement and in its very designa- 
tion of terms, was contingent upon suvivorship of John Rasey. It was 
not irrevocable. . . . If a depositor directs a bank to pay the deposit 
to the depositor, or another designated, the depositor may change the 
designation or limit payment to himself or his order. The designation 
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of the bank account as one subject to the order of Mrs. Currey or 
Mr. Rasey did not constitute a gift inter vivos, for it did not strip Mrs. 
Currey of all ownership of and dominion over the deposit.’’ Kasey v. 
Currey’s Estate, 265 Mich. 597, 251 N. W. 784, 785. 

‘‘The joint interest created by the opening of such an account was 
always subject to the right of the person who opened the account to 
terminate and revoke the authority to withdraw.’’ Cleveland Trust Co. 
v. Scobie, 114 Oho St. 241, 151 N. E. 3738, 377, 48 A. L. R. 182. 


Under the circumstances disclosed by the record in the instant case, 
we are of the opinion that Mrs. Lewis had the right, so long as the 
deposit had not otherwise been disposed of, to revoke the intended gift. 
If she had the power to revoke the gift, certainly the bank upon being 
duly notified was fully justified in refusing payment to plaintiff. 

The bank would have been confronted with a different situation if 
plaintiff had exercised the right which the above-quoted statute atfords 
by serving the bank with ‘‘notice in writing not to pay such deposit’’ 
to Mrs. Lewis or upon her order. Presumably such notice by force of 
the statutory provision would have preserved the rights of the respec- 
tive parties in status quo until such time as proceedings could have been 
instituted looking toward an adjudication of the rights of the parties 
interested. Plaintiff did not see fit to protect her rights in accordance 
with the statutory provision; and not having done so, she is without 
just ground for complaint because of the bank having made payment 
to Mrs. Lewis. Under the circumstances of this case, plaintiff’s demand 
for payment subsequent to Mrs. Lewis’ stop order given to the bank 
did not vest in plaintiff any greater right in the deposit than she 
possessed prior to such demand. The money belonged to Mrs. Lewis; it 
was paid to her by the bank; and by express statutory provision such 
payment constituted a ‘‘release and discharge to said bank for all pay- 
ments made on account of such deposits prior to the receipt by said 
bank of notice in writing not to pay such deposit in accordance with the 
terms thereof.’’ 

Decision herein can be, and we think should be, based upon the 
statutory provision governing payments of accounts of this character. 
Appellant points out that there is conflict between the terms of the 
deposit agreement and the quoted statute. The conflict referred to by 
appellant is that the deposit agreement authorizes the bank to make 
payment ‘‘notwithstanding any notice,’’ whereas the statute provides 
for notice in writing. Appellant asserts that the statutory provision 
should control, citing Ackenhausen v. People’s Savings Bank, 110 Mich. 
175, 68 N. W. 118, 33 L. R. A. 408, 64 Am. St. Rep. 338. But even so, 
under the facts in this case decision would not thereby be changed. 
While the statute provides for stopping payment by notice in writing, 
there is no provision in the statute which prevents the bank, if it sees 
fit to do so, from respecting an oral notice from one of the parties not 
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to pay the other. Appellant asserts that she should not be bound by 
the terms of depository agreement because she signed the same without 
reading it or being otherwise advised of its contents. But regardless of 
whether appellant is bound by the terms of the depository agreement, 
she is bound by the provisions of the statute hereinbefore quoted. She 
is bound to know the law. 

Appellant also asserts that the trial court committed error by per- 
mitting the bank teller to testify to matters equally within the knowl- 
edge of Mrs. Lewis, who had died prior to trial of the cause. This con- 
tention is not tenable. The record does not show that this specific ob- 
jection was made in the trial court. The teller testified: ‘‘Mrs. Lewis 
said that the money was to go to her granddaughter after her death.’’ 
This statement was made in plaintiff’s presence, if made at all; and the 
testimony was admissible as bearing upon the rights of the respective 
parties in the deposit then being made. In re Taylor’s Estate, 213 
Mich. 497, 182 N. W. 101. 

The judgment entered in the circuit court is affirmed, with costs to 
appellee. 

Potter, J. (coneurring on other grounds). 






















SALE OF STOCK BY BROKER TO CUSTOMER 






Haines v. Biddle, Supreme Court of Pennsylvania, 188 Atl. Rep. 843 





Acting on the advice of the defendant brokers, the plaintiff sold 
certain bonds and purchased shares of common stock in a public 
utility corporation. The stock shortly thereafter became worthless. 
At the time of the sale, the stock belonged to the brokers but the 
brokers did not inform the plaintiff of this fact. It was held that 
she was entitled to rescind the contract and to recover the amount 
of money which she had paid. It was the duty of the brokers to 
disclose his ownership of the stock to the plaintiff before selling it 
to her. It was further held that she was not entitled to recover 
the amount which she paid directly to a salesman in the employ of 
the defendants for stock which he owned in the same corporation. 

















Appeal No. 345, January term, 1936, from judgment of Court of 
Common Pleas No. 4, Philadelphia County ; Thomas D. Finletter, Presi- 
dent Judge. 

Assumpsit by Florence P. Haines against Monecure Biddle and 
others, now or late trading as Biddle & Henry, a limited partnership, 














NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §196. 
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for price paid by plaintiff for certain shares of stock. Verdict and 
judgment for plaintiff in the sum of $3,693.25, and the defendants ap- 
peal. 

Judgment for the plaintiff reduced to $1,566, with interest from 
designated date, and as so reduced, affirmed. 

Barnes, Biddle & Myers and Philip Price, all of Philadelphia, for 
appellants. 

G. Herbert Jenkins and Joseph G. Lester, both of Philadelphia, for 
appellee. 


DREW, J.—In the middle of October, 1929, plaintiff visited the 
offices of the defendant brokers, seeking advice on the sale or retention 
of the securities she then had. As a result of a conference with one 
of defendants’ salesmen she gave orders to sell certain bonds and to 
apply the proceeds to the purchase of 94 shares of the class A com- 
mon stock of the Public Utilities Consolidated Corporation. We must 
assume that the relationship was one of principal and agent. The bonds 
were sold and the stock purchased, 54 shares being furnished by de- 
fendants and 40 shares by one of defendants’ other salesmen. There 
is no question as to plaintiff’s knowledge of the ownership of the latter 
shares; whether or not she knew of defendants’ ownership of the larger 
group of shares is, along with the question of the severability of the 
transaction, the turning point of the case. 

No sooner had plaintiff purchased the stock when a receiver was 
appointed for the corporation, the market for the stock disappeared 
and it lost all value. Plaintiff refused defendants’ subsequent tender 
of the certificates, and, proceeding upon the theory that she had re- 
scinded the transaction, instituted this suit in assumpsit to recover 
the purchase price. There have been two trials. The first resulted in 
a nonsuit and the second in a verdict for plaintiff for the purchase 
price of all the shares. Judgment was entered on the verdict and de- 
fendants have appealed. 

At the outset it is to be noted that plaintifft’s attempt to show that 
defendants knew or should have known of the impending collapse of 
the Public Utilities Consolidated Corporation at the time she was 
advised to purchase the stock failed completely, and the learned trial 
judge correctly charged the jury that there could be no recovery on any 
theory of the case. 

Plaintiff’s recovery can only be founded upon the proposition that 
defendants were her agents to purchase the shares in question, and 
that they were under a duty to disclose their ownership of the subject- 
matter of the sale (see Finch v. Conrade’s Executor, 154 Pa. 326, 26 
A. 368; Meyer, Stockbrokers and Stock Exchanges 1931 § 51; Restate- 
ment, Agency, § 389, Illus. 1) failing in which she could rescind the 
purchase. See Meyer, supra, § 51. This is because such transactions 
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are regarded as against the policy of the law. Mr. Justice Sterrett, 
speaking for the court, said in Rice v. Davis, 136 Pa. 439, 442, 20 A. 
513, 514, 20 Am. St. Rep. 931: ‘‘The principle, underlying this case, 
that an agent for the sale of property cannot at the same time act 
as agent for the purchase thereof, or interest himself therein, and thus 
entitle himself to compensation from both vendor and- vendee, is 
grounded on the infallible declaration that ‘no man can serve two 
masters.’ As a rule of public policy, it is distinctly recognized in our 
text-books on agency, and in numerous adjudicated cases, among which 
are Everehart v. Searle, 71 Pa. 256; Penna. R. Co. v. Flanigan, 112 
Pa. 558, 4 A. 364, and cases there cited. It forbids that any one in- 
trusted with the interests of others shall in any manner make the busi- 
ness an object of personal interest to himself, because, from a frailty 
of nature, one who has the power will be too readily seized with the 
inclination to use the opportunity for serving his own interests at the 
expense of his principal. . . . It matters not that no fraud was medi- 
tated, and no injury done. The rule is not intended to be remedial 
of actual wrong, but preventive of the possibility of it.’’ This prin- 
ciple has been applied to stockbrokers in Hall v. Paine, 224 Mass. 62, 
112 N. E. 158, L. R. A. 1917C, 737; Trowbridge v. O’Neill, 243 Mich. 
84, 219 N. W. 681, Taussig v. Hart, 58 N. Y. 425; Williams v. Bolling, 
138 Va. 244, 121 S. E. 270. Defendants contend, however, that the 
transaction was ‘‘over the counter,’’ and that the relationship was one 
of buyer and seller and not that of principal and agent. They further 
argue that plaintiff was informed of their ownership, in any event. 

The evidence was clearly sufficient to support a finding that the re- 
lationship was one of principal and agent. Such being the case, it was 
incumbent upon defendant to disclose their ownership of the stock 
they were about to sell. The burden of proving the transmission of 
this fact was on defendants. Their salesman testified that he did tell 
plaintiff of his firm’s ownership, but this testimony, being oral, was 
for the jury, whose verdict has resolved the issue in plaintiff’s favor. 
Nanty-Glo Borough v. American Surety Company, 309 Pa. 236, 163 
A. 523. Nor can we say that plaintiff’s testimony on this feature of 
the case was insufficient as a matter of law to warrant taking the case 
to the jury. 

The learned court below erred, however, in holding that the con- 
tract was entire and inseparable, and that plaintiff might recover from 
defendants the price of the 40 shares which she paid, not to them, but 
to one of their salesmen, in a transaction entirely apart from her pur- 
chase of the 54 shares from defendants. It is at variance with the 
facts of the case to say that both transactions were one and to hold 
defendants liable to reimburse plaintiff for the price paid for their 
stock, which they sold her, upon the theory that they failed to tell her 
that they owned it, and on the same theory to hold them liable to re- 
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imburse plaintiff for the price paid for the salesman’s stock, which they 
did not own, which they did not sell, which she was told belonged to 
one of their salesmen, and which she purchased directly from the sales- 
man and not from defendants. The latter bought plaintiff’s bonds, 
sold her 54 shares of stock, and tendered her a statement of both trans- 
actions together with a check in payment of the balance due her, the 
cost of the stock being less than the selling price of the bonds. To this 
sum plaintiff added other funds in order to make payment to the sales- 
man, several days later, for the 40 shares purchased from him. Plain- 
tiff’s only valid claim is based upon defendants’ failure to divulge the 
ownership of the shares, and her power to rescind must necessarily 
be limited to the boundaries of her ignorance. 

The judgment of the court below is reduced to $1,566, with interest 
from October 23, 1929, and, as so reduced, it is affirmed. 


UNEMPLOYMENT INSURANCE LAW 
CONSTITUTIONAL 


Beeland Wholesale Co. v. Davis, Collector of Internal Revenue, United 
States District Court (N. D., Alabama, S. D.), 17 Fed. Supp. 529 


Title 9 of the Federal Social Security Act, imposing an excise 
tax on employers for the purpose of raising a fund to be used in 
making payments to persons out of employment, is constitutional. 
It is not unlawful as a scheme to coerce states into adopting a system 
of unemployment insurance contrary to the Tenth Amendment of 
the Federal Constitution. 

The Tenth Amendment provides that ‘‘the powers not delegated 
to the United States by the Constitution, nor prohibited by it to the 
states, are reserved to the states respectively or to the people.’’ 

It was also held that the complaining employers in this case were 
not entitled to an injunction restraining the collection of the Fed- 
eral tax, pending the outcome of an action brought by them in the 
Federal courts to test the constitutionality of the Alabama Unem- 
ployment Compensation Law, passed pursuant to the Federal law, 
notwithstanding that they would lose their credit against liability 
under the Federal law in the event of the Alabama law being held 
unconstitutional where it appeared that they could have tested 
the constitutionality of the Alabama law under the Alabama Declara- 
tory Judgment Acts without prejudice to their rights. 


In Equity. Suits by Beeland Wholesale Company and others and 
, the Alpha Portland Cement Company and others against Harwell 
. Davis, individually and as collector of internal revenue. 

Decree denying temporary injunction and dismissing bill. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§649-672. 
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DAVIS, D. J.—These are suits by the Beeland Wholesale Company 
and the Alpha Portland Cement Company, a corporation, and a num- 
ber of others, against Harwell G. Davis, individually and as collector 
of internal revenue, seeking a temporary injunction enjoining the de- 
fendant, Harwell G. Davis, as collector, from collecting the taxes due 
under title 9 of the Federal Social Security Act (sections 901-910 [42 
U. S. C. A. §§ 1101-1110] ), hereinafter designated as the Federal Act, 
and a declaratory judgment declaring titles 3 and 9 of said Federal 
Act (sections 301-303, 901-910 [42 U. S. C. A. §§ 501-503, 1101-1110] ) 
unconstitutional and void. 

Complainants take the position that, first, titles 3 and 9 of the Fed- 
eral Act are unconstitutional and that there are such extraordinary 
circumstances in this ease that Rev. Stat. § 3224 (26 U. S. C. A. § 
1543) does not apply; second, that, assuming title 9 is constitutional, 
the independent equities of this case are such that they entitle com- 
plainants to an injunction. 

The government takes the position that the Federal Act is con- 
stitutional and that there are no extraordinary circumstances in this 
case that prevent the application of section 3224. 

I am unable to agree that title 9 of the Federal Act is unconstitu- 
tional. The more strict constructionist would not deny that Congress 
has the power under the General Welfare Clause of the Constitution 
(article 1, § 8, cl. 1) to levy and collect an excise tax such as is pre- 
scribed in title 9 of said act. For the last five or six years, many 
people have been unemployed, at the peak some twelve to fifteen mil- 
lion. This unemployment reached every nook and corner of the nation. 
Few, if any, individuals or business escaped its ravaging effects. The 
revenues of cities, towns, counties, states, and even of the federal gov- 
ernment were severely reduced. Many people were hungry. The feel- 
ing of unrest was alarming. Some of us who were more sheltered than 
others may not fully realize the extent of that feeling. The calamity 
was national in scope. To relieve the situation, the federal government 
spent billions of dollars. Can it with reason be said that the Congress 
cannot levy an excise tax on the privilege of employing others to aid 
in prevention of a recurrence of such a calamity and the alleviation 
of its hardships should it come again? If the Congress cannot do this, 
then it is difficult to conceive of any tax that could be levied for the 
general welfare, and it seems that the General Welfare Clause of the 
Constitution would be made absolutely meaningless. It has been defi- 
nitely determined that the Congress can levy a tax for the general 
welfare. 

The complainants, however, contend that the levy of this tax under 
title 9 of the Federal Act is a mere incident to a scheme to coerce the 
states into adopting a system of unemployment compensation, a matter 
solely within the powers of the states, in violation of the Tenth Amend- 
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ment. This matter has been concluded against the contention of the 
complainants by the decision in the case of State of Florida v. Mellon, 
273 U. S. 12, 47 S. Ct. 265, 71 L. Ed. 511. In the Florida Case, the 
Congress had passed an act levying an inheritance tax. Later on, the 
act was amended to give residents of states adopting inheritance tax 
laws a credit for such amount of inheritance tax as was paid under 
such a state law, up to 80 per cent. of the federal inheritance tax. It 
was argued by the state of Florida that this credit plan constituted an 
invasion of the sovereign rights of the states and was a direct effort on 
the part of the Congress to coerce the states into adopting an inheritance 
tax and to penalize their property and citizens for the states’ failure to 
do so. Notwithstanding this argument, the court held the tax con- 
stitutional. 

In the case at bar, the Congress levied an excise tax upon the privi- 
lege of employing others, and, as in the Florida Case, extended the 
privilege of receiving a credit for the amount of unemployment com- 
pensation taxes paid a state, up to 90 per cent. of the federal tax, to 
the citizens of any state that had adopted an unemployment compensa- 
tion law as provided in the Federal Act. The extending of the privi- 
lege did not amount to unconstitutional coercion of the states in the 
Florida Case and any interference it had with the exercise by the states 
of their sovereign powers of taxation was not a contingency which could 
afford grounds for judicial relief. No more does the extension of the 
privilege amount to coercion in this case. 

This view is substantiated by the conclusions of law in the decision 
(in manuscript) of the federal statutory three-judge court in the case 
of Gulf States Paper Co. v. Albert H. Carmichael et al., 17 F. Supp. 
225, in the United States District Court for the Middle District of 
Alabama. 

The complainants rely on the cases of United States v. Butler, 297 
U.S. 1, 56 S. Ct. 312, 80 L. Ed. 477, 102 A. L. R. 914, and Carter Coal 
Co. v. Carter, 298 U. S. 238, 56 S. Ct. 855, 80 L. Ed. 1160. In the 
Butler Case, the court decided that the processing tax therein involved 
was merely an incident of an unconstitutional plan to regulate agricul- 
ture, a matter solely within the power of the states, in violation of the 
Tenth Amendment, by using economic coercion or alternatively finan- 
cial inducement to make individual farmers contract for the regulation 
of agricultural production. In the Carter Case, the court decided that 
the purported 15 per cent. tax therein involved was in fact a penalty 
used by the federal government for the purpose of regulating the wages 
and hours of coal companies’ employees, which were purely state mat- 
ters. There it was not asserted that the validity of the regulation was 
based on the taxing power of Congress, but it was contended that the 
admitted regulation could be sustained under the federal power over 
interstate commerce. 
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In neither of the two latter cases was the Florida Case overruled or 
even discussed. 

The complainants further contend that, assuming that the Federal 
Act is constitutional, they are entitled to an order restraining the col- 
lection of the tax under title 9 of the Federal Act until they can test 
the constitutionality of the Alabama Unemployment Compensation Law 
(Gen. Acts Ala. 1935, p. 950, as amended, Gen. Acts 1936, Ex. Sess. 
pp. 176, 225, 228), hereinafter called the State Act, enacted by the 
Alabama Legislature and approved by the Federal Social Security 
Board as complying with the Federal Act. As constituting the special 
equity of their position, the complainants say that the State Act is un- 
constitutional. They filed a bill in the United States District Court 
for the Middle District of Alabama which was heard by a federal statu- 
tory three-judge court (Gulf States Paper Co. v. Carmichael, 17 F. 
Supp. 225). The three-judge court enjoined the state authorities from 
collecting the state tax upon the condition that the tax be paid into the 
registry of the court, to be paid to the Alabama authorities should the 
State Act be ultimately held constitutional. 

The complainants contend that to deny a restraining order in this 
case would be to subject them to an unreasonable penalty in that they 
would (a) have to pay the tax under the Federal Act and if the State 
Act is held constitutional, they will then have to pay the state tax and 
will be deprived of the 90 per cent. credit on the federal tax because 
the constitutionality of the State Act cannot be finally determined 
until after the date by which the right to the credit must have been 
established by the payment of the state tax; (b) that in order to avoid 
this heavy penalty they wil] have to abandon their right to test the con- 
stitutionality of the State Act. 

I am of the opinion that, the federal tax being legal, this court has 
no authority to enjoin the collector of internal revenue from assessing 
and collecting same. No case has been cited and the court has found 
none in which an injunction was issued against the collection of a legal 
federal tax properly applied. 

Aside from that, however, it does not appear that the complainants 
would be injured as claimed. The complainants are liable for a mini- 
mum of a 1 per cent. tax on their pay rolls. This they owe under the 
Federal Act and they can, whether the State Act is constitutional or 
not, pay the amount due the state under the State Act thereby obtain 
an irrevocable credit for this payment against their liability under the 
Federal Act, up to 90 per cent. thereof. This is a fair construction of 
the Federal Act and the complainants in their brief state, ‘‘In its (the 
State Act’s) exact details it is approved for the credit by the Social 
Security Board under the color of the Act. The collector will accept 
that approval as final.’’ (Parenthesis inserted.) By paying the state 
tax and getting a credit on the federal tax up to 90 per cent. thereof 
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and by paying the 10 per cent. then due under the Federal Act, com- 
plainants will be relieved of all obligations under both the Federal and 
State Acts and will not have paid more than the 1 per cent. pay roll 
tax legally provided for the title 9 of the Federal Act. This amount 
they have to pay whether the State Act is constitutional or unconsti- 
tutional. By following this procedure, they will not be financially 
injured. 

The complainants claim that by doing this, however, they would 
voluntarily assent to the constitutionality of the State Act and could 
not then proceed to test it. Under the very broad provisions of the 
Alabama Declaratory Judgment Act, section 7881 (1) et seq., 1936 
Cum. Supp. to Ala. Code of 1928, Michie, they could have obtained at 
any time after the state tax began to accrue and can now obtain a 
decision by the Supreme Court of Alabama upon the constitutionality 
of the State Act. Nashville, Chattanooga & St. Louis Ry. v. Wallace, 
288 U.S. 249, 53 S. Ct. 345, 77 L. Ed. 730, 87 A. L. R. 1191; Borchard, 
Declaratory Judgments, p. 558. The mere fact that they have volun- 
tarily chosen another method of testing the constitutionality of the 
State Act whereby they put themselves in the position of losing the 
90 per cent. credit against the liability under the Federal Act, rather 
than a method which would give them the credit and also allow an op- 
portunity to test the constitutionality of the State Act, does not justify 
this court in restraining the collection of a legal federal tax. 

A decree will, therefore, be prepared denying the prayer for the 
temporary injunction and dismissing the bill. 


PAYMENT TO AGENT 


American Cast Iron Pipe Co. v. American Railroad Co. of Porto Rico, 
United States Circuit Court of Appeals (First Circuit), 
87 Fed. Rep. (2d) 250 


Payment for goods to an agent who is authorized merely to take 
orders, but not to make collections, does not constitute payment to 
the principal. The principal may, however, by his actions, ratify a 
payment which has been made to an unauthorized agent and he 
will be bound by such ratification even though the agent does not 
account to the principal for the money received. 

The plaintiff in this case had an agent in Porto Rico, authorized 
to quote prices on goods sold by the plaintiff and to take orders for 
such goods. The defendant railroad company, located in Porte 
Rico, placed an order with the agent for some $8,000 worth of mer- 
chandise. The defendant sent a check in payment for this merchan- 
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dise to the agent, which check was indorsed and deposited to the 
agent’s credit. The agent later sent a check by way of remittance 
to the plaintiff which check was subsequently protested for lack of 
funds. The plaintiff company, while notifying the defendant that 
it would hold the defendant liable, still continued its efforts to col- 
lect from the agent. It was held that this constituted a ratification 
of the agent’s act in making the collection and that the defendant 
was, therefore, discharged from liability to the plaintiff. The cor- 
respondence between the parties is set forth in full in the opinion. 


Action at law by American Cast Iron Pipe Company against the 
American Railroad Company of Porto Rico. From the judgment, the 
plaintiff appeals. 

“Affirmed. 

Besosa & Besosa, of San Juan, P. R., for appellant. 

Francis H. Dexter and Dexter & Dexter, all of San Juan, P. R., for 
appellee. 


WILSON, C. J.—This is an action at law to recover the purchase 
price of certain materials sold to the defendant by the plaintiff, the 
order for which was obtained by its representative, Miguel Morales, 
Inc., in Puerto Rico. Under the terms of the sale the merchandise, 
consisting of iron pipe and fittings, was to be paid for in 30 days from 
the date of shipment. The merchandise was shipped by the plaintiff 
on November 3, 1931, direct to and was received and accepted by, the 
defendant in Puerto Rico. 

The defendant answered generally that it had paid the account and 
set up three special defenses: (1) That Morales, Inc., was a general 
agent of the plaintiff with authority to receive payment, and that it 
paid the amount due to Morales, Inc.; (2) that the plaintiff has received 
from Morales, Inc., the price of the materials in the case, or its equiva- 
lent, and has accepted a settlement with Morales, Inc., in full satisfae- 
tion for the indebtedness set forth in its complaint; (3) that the plain- 
tiff, having full knowledge of the payment by the defendant to Morales, 
Ine., acquiesced in the same, and that since the date of such payment 
the financial condition of Morales, Inc., has been impaired and the de- 
fendant now cannot recover of Morales, Ine. 

The authority of Morales, Inc., as agent was expressed in a letter 
from the plaintiff to the defendant under date of September 25, 1931, 
in which the plaintiff informed the defendant that prices on the ma- 
terials about which the defendant had inquired of it would be quoted 
to it by Miguel Morales, Inc., of San Juan, Puerto Rico, and closed 
by saying: ‘‘ We sincerely trust you will find it possible to place order 
for your present requirements with Mr. Morales.’’ So far as this letter 
indicates, Morales, Ine., was only authorized to quote prices and take 
an order. The merchandise was shipped direct from the plaintiff to 
the defendant with a bill of lading made out to the defendant. 
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The status of Morales as agent was further indicated in a prelim- 
inary inquiry by the court: ‘‘It was not the ordinary case, as I under- 
stand it—I am addressing myself to counsel—of employing a man as 
agent, but he is known as a manufacturers’ agent. He takes orders for 
people who want to buy materials. (To Witness:) Was that your 
business ?’’ to which Morales replied: ‘‘ Well, yes, the business was done 
that way.’’ 

On December 16, 1931, the Railroad Company sent a check payable 
to Miguel Morales, the president of the Miguel Morales, Inc., for the 
amount of the merchandise, to wit, $7,987.67. Miguel Morales at the 
time was absent from San Juan, where Miguel Morales, Inc., was lo- 
cated. The check was indorsed by one Parsons, presumably with author- 
ity, and deposited in a Puerto Rican bank to the credit of the Miguel 
Morales, Inc. 

On January 8, 1932, the plaintiff sent the following cable to the 
Miguel Morales, Inc.: ‘‘Please cable when can expect remittance Amer- 
ican Railroad.’’ On January 28, not having heard from Miguel Morales, 
Ine., it sent it the following cable: ‘‘What is delaying Railroad re- 
mittance?’’ On February 22, 1932, Morales sent the following cable: 
‘‘Upon return from long island trip find your letter sixth received San 
Juan sixteenth stop Remittance mailed January twelfth including old 
balance stop.’’ 

On February 26, 1932, Morales, Inc., sent a letter to the plaintiff 
company to the effect that on Morales’ return from a trip of several 
days around the island, he found plaintiff’s letter dated February 6 
evidently referring to the delay in receiving remittance from the Rail- 
road Company. In explanation it said: ‘‘We see that apparently this 
letter (referring to a previous letter and remittance) was adddressed 
to Birmingham which is an error, but we cannot account for same not 
having been received,’’ and further stating that they had stopped pay- 
ment of their check for the above amount. 

Some time prior to March 4, 1932, Miguel Morales, Inc., sent another 
check to the plaintiff company for the amount of the merchandise sold 
to the Railroad Company, but before receiving the same the plaintiff 
on February 7 wrote the defendant to the effect that they had not re- 
ceived payment of the amount of their invoices and requested payment. 

On February 17 the plaintiff received the following letter from the 
Railroad Company: ‘‘Gentlemen: In answer to your letter of February 
7th referring to your invoice of Nov. 3rd in the amount of $7897.67 (?) 
as per our order #06503, we have the pleasure to inform you that 
under date of Dec. 11th this Company made payment of the above 
amount to Mr. Miguel Morales, your representative in San Juan, to 
whom we are sending a copy of this letter, as this deal was transmitted 
through his office at San Juan.’’ 

On March 4 the plaintiff forwarded a letter to the defendant stating 
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that ‘‘We wish to acknowledge receipt of your letter of February 17th 
regarding remittance of our invoice of November 3rd in the amount 
of $7987.67. 


‘‘We wish to advise that we have received a remittance from Mr. 
Miguel Morales in a similar amount, his original remittance to us hav- 
ing gone astray. 

‘In this case, however, you should have remitted to us direct, since 
you will note from the invoices that we billed this material to you 
direct.’’ 

On March 15, 1932, the check forwarded by Miguel Morales, Inc., 
in February, 1931, having been protested for lack of funds, the plain- 
tiff cabled Morales, Inc., as follows: ‘‘Bank Cables Checks Unpaid Must 
Insist You Arrange Immediate Payment Advise.’’ 

On March 22 the plaintiff again cabled Morales, Inc., as follows: 
‘Cable Fifteenth Answer Quick When Checks will be Paid.’’ 

On March 29 plaintiff sent the following cable to Miguel Morales, 
Ine.: ‘‘Unless Cable Reply Received by Tomorrow with Definite Assur- 
ance Checks will be Paid Must Take Steps Protect Our Interest’’ 

On April 14 the plaintiff sent the following cable to Miguel Morales, 
Ine.: ‘‘ Advise Quickly if Large Check Paid If Not Definite date Pay- 
ment’’ 

Up to this point there is no dispute as to the facts. A witness and 
official of the plaintiff company testified that, upon receiving notice in 
the latter part of April, 1932, from the bank in which it had deposited 
the check of Morales, Inc., that the check of Morales, Inc., was pro- 
tested and had been charged back to the plaintiff, he wrote a letter to 
the defendant in the early part of May following, referring to the letter 
written to the defendant by the plaintiff on March 4, in which it ac- 
knowledged receipt of a remittance from Mr. Morales and called to 
the attention of the defendant that the check was not paid, and that 
the plaintiff would look to the Railroad Company and hold it liable 
for the payment. 

The defendant denied having received this letter. The plaintiff 
claims its copy had been lost or destroyed. The record, however, sets 
forth a conversation between counsel in relation to such a letter, in 
which counsel for defendant finally appears to have admitted the exist- 
ence and receipt of the letter and the contents as above set forth. 

Counsel for defendant did not deny the conversation was substan- 
tially as stated, but says it referred to the letter of March 4, 1932. Some 
of the testimony which resulted in this conversation did refer to the 
letter of March 4, but that letter was produced and introduced by the 
defendant, so that obviously there was no occasion to deny its existence. 
Again, the letter in dispute was a natural consequence of the notice 
from the bank in April that the check of Morales, Inc., had not been 
paid. 
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However, nothing further was done by the plaintiff to press any 
claim it might have against the defendant until nearly two years later, 
when this action was brought. In the meantime the plaintiff continued 
to seek a settlement of this account from Morales, Inc. 

At the trial of the case many exceptions to the admission and re- 
jection of evidence were taken by the plaintiff, but if there was error 
in the rulings of the trial judge in this respect, we thing, in view of 
our conclusion, that the plaintiff was not prejudiced thereby. Both 
the plaintiff and defendant also presented to the trial judge numerous 
requested instructions. .. . 

Whether Morales, Inc., was authorized to receive payment from the 
defendant is immaterial, since it is clear from the evidence that the 
plaintiff ratified the act of Morales, Inc., in receiving payment for the 
merchandise sold to the defendant. From the plaintiff’s letter of 
February 6 to the defendant, by its indorsement of the check and its 
deposit to its account, and by its persistent efforts to collect of Morales, 
Inc., for two months without making any claim on the defendant com- 
pany, or notifying the defendant that the plaintiff repudiated the act 
of its agent, the jury would have been warranted in finding that the 
plaintiff had ratified the act of Morales, Inc., in accepting payment 
from the defendant. 

A repudiation of an agent’s act most be taken within a reasonable 
time. A principal cannot accept its agent’s act and, after it finds that 
it cannot realize from the agent, then have recourse to a third party, 
who was its original debtor. 

Not only did the plaintiff attempt for two months to realize on the 
check given by Morales, Inc., covering the remittance by the defendant, 
but after notifying the defendant in May, 1932, that it would hold it 
liable, the plaintiff still continued for two years its efforts to collect of 
Morales, Inc., before bringing this action. In a letter under date of 
January 10, 1934, relating to an offer of settlement by Morales, Inc., 
in which it offered the plaintiff its notes and an assignment of an in- 
surance policy on the life of Morales as security for the payment of 
the notes, the plaintiff wrote, pending receiving an assignment of the 
policy: ‘‘In the meantime you will please bear in mind that our hold- 
ing of the notes in no wise indicates their acceptance in payment of the 
several obligations which this company looks to you for an accounting.”’ 

On April 14, 1934, having received the assignment of the insurance 
policy, the plaintiff again wrote Morales, Inc., to the effect that it re- 
fused to accept the notes ‘‘in payment of your account, but to accept 
and hold them with the assignment referred to above as collateral or 
security for your account.’’ 

Upon the evidence the jury was warranted in finding that the plain- 
tiff ratified the action of its agent in accepting the remittance. 

Our judgment entered June 3, 1936, is hereby affirmed. 
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DELIVERY OF BONDS TO BANK WITH IN- 
STRUCTIONS AS TO DISPOSITION 


Smith v. Simmons, Supreme Court of Colorado, 61 Pac. Rep. (2d) 589 


The owner of three $1,000 Liberty bonds delivered them to a bank 
with a letter instructing the bank to collect the interest and pay the 
same to her, the owner, and, upon her death, to turn the bonds over 
to three named persons or the survivor of them. Subsequently, the 
owner withdrew one of the bonds. Upon her death it was held that 
her estate, and not the persons named as beneficiaries, was entitled 
to the bonds. The writing signed by the owner did not create a valid 
trust but created merely an agency which terminated on her death. 

What the owner of the bonds tried to do was to create a gift to 
take effect at her death. This can be done only by making a will 
or by creating a trust which divests the owner of title to the subject 
of the gift and passes such title to the trustee. 


Action by E. B. Simmons, as administrator of the estate of Eliza A. 
Wade, deceased, against Sonoma V. Smith and another. To review a 
judgment for plaintiff, defendants bring error. 

Affirmed. 

Spurgeon & Clark and James F. Quine, Jr., all of Colorado Springs, 
for plaintiffs in error. 

F. F. Schreiber and J. E. Little, both of Colorado Springs, for 
defendant in error. 


HOLLAND, J.—This action, for recovery of two $1,000 Liberty 
Loan bonds to the estate of Eliza A. Wade, was instituted by Simmons, 
as administrator, against Smith and Smiley. Judgment was for plain- 
tiff, and defendants assign error. 


Deceased Wade, in her lifetime, and on February 6, 1930, placed 
three $1,000 Liberty Loan bonds with the Colorado Springs National 
Bank, accompanied by the following letter of instructions: 


‘*February 6, 1930. 


‘‘Trust Department, 
‘*The Colorado Springs National Bank 
‘‘Colorado Springs, Colorado 
‘Gentlemen: I hand you herewith the following described Fourth 
44% Liberty Loan Bonds: 


**3 of $1000.00 each, Nos. K02618990—A02618991—B02618992. 

‘*Kindly pay the interest received on said bonds to the undersigned, 
Eliza A. Wade, during her life. 

‘‘Should these bonds mature and be paid by the Government before 
I die, it is my request that you reinvest the same in such first class 
bonds as may be approved by me or allowed by the statutes of this State. 
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‘*In the event of the death of any one or more of the beneficiaries, 
consult Mrs. Eliza A. Wade about what disposition shall be made of the 
amount that would have gone to the deceased, and follow Mrs. Wade’s 
instructions. 

‘‘In the event of my death, deliver pro rata, said bonds, or any 
proceeds remaining therefrom to: ‘‘Mrs. Sonoma V. Smith, Mrs. Alice 
Cash, Mrs. Florence A. Smiley, or the survivor of them. 

‘“Mrs. Eliza A. Wade 

‘* Witness 

**S. Lowrie Hormann 
‘* Accepted : 
‘“*W. R. Armstrong, Trust Officer.’’ 


October 27, 1930, Mrs. Wade withdrew one of the bonds, leaving 
two with the bank with a new letter of instructions identical, except 
as to the number of bonds, and with the name of Mrs. Alice Cash elim- 
inated. From that time to June, 1935, the date of Mrs. Wade’s death, 
the bonds remained with the bank, which paid the interest according to 
instructions. After demand upon the bank by plaintiff administrator 
for delivery to him of the bonds, and its refusal, he instituted this action 
on November 19, 1935, contending that the bonds then were the prop- 
erty of deceased’s estate, and that the written instrument above quoted 
is a testamentary disposition in violation of the Colorado statute con- 
cerning wills (C. L. 1921, § 5187). For a second cause of action, which 
upon trial he abandoned, he alleged incapacity on the part of deceased. 
Defendants answered, denying that the bonds were to be held for de- 
ceased, that she retained title thereto, and alleging that, by the instru- 
ment above set out, she created a valid trust for defendants as bene- 
ficiaries. 

The effect to be given the written instrument is to be determined 
from its face and the circumstances relating to its execution and de- 
livery as disclosed by the evidence. The attorney who drafted the 
instrument testified as follows: ‘‘. .. A. As I recall Mrs. Wade had 
three thousand dollars in government bonds and she wished to place 
those in the hands of the bank in such a way that she could receive the 
interest from them and if necessary the principal during her lifetime, 
and at her death they were to go to her daughter and two other 
parties. ..."’ 

It is undisputed that approximately eight months after the date of 
the first instrument, and on October 27, 1930, deceased did withdraw 
one of the bonds from the bank, and upon the face of the second or 
substituted instrument it does not appear that any different specifica- 
tions were included, except as noted. 

The situation or relationship thus created by deceased was either a 
trust, as defendants contend, or an agency terminating at her death as 
contended by plaintiff. The written words, as well as Mrs. Wade’s acts, 
clearly support the interpretation that she had not ceased to be the 
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owner and in control of the bonds; that she retained the legal right 
thereto; and that she did not specifically or effectually part with such 
title or interest at the time of her written declaration. To create a 
valid express trust, it was necessary that she do all things that could 
be done to pass the legal title by the transfer to the bank. It is not 
contended or disclosed by the record that this power was withheld from 
her by reason of disability or undue influence. Had the instrument 
been sufficient in form to create a valid trust, it could not have been 
revoked at her will, without a specific reservation of that power. The 
fact that she requested and received part of the bonds from the bank 
under an instrument identical with the substituted one, that existed at 
her death, clearly demonstrates that she did not consider that her action 
and written directions in the matter had divested her of the title or 
control of the property, and whatever might have been attempted as a 
gift to be effective at her death was so imperfectly performed as to 
defeat such effect, under the well-established rules of law. 

Not having disposed of the bonds during her lifetime, they became 
a part of her estate at her death, for which she made no proper testa- 
mentary disposition, and were therefore subject to the marshaling of 
her estate by the legal representative, and the judgment ordering that 
the bonds in question be surrendered by the bank to the administrator 
is affirmed. 


BOOK REVIEW 


Rand McNally Bankers Directory; The First 1937 Edition (Blue Book). 


Continuing its policy of unequalled service in the directory field to 
banks, investment dealers and commercial concerns, Rand MeNally 
inaugurates two more improvements in the First 1937 edition of the 
Blue Book—the streamlining of the Index, and a new section giving 
the complete membership of the Investment Bankers Assn. 


The new Index is in dictionary style, making four smooth lines of 
thumb indentation on indesructible tabs, quickly seen because they are 
printed in white on a blue background. 


These two improvements in the First 1937 edition make a total of 
eight to be made in the Blue Book in the past few years. They are: 


1937 . . . A new style of indexing 
. . . A separate section containing the complete membership of 
the Investment Bankers Assn. 
1936 . . . Members of the Federal Deposit Insurance Corporation 
so indicated 
1934 . . . Separation of Government bonds from other securities 
. Bank statements printed in thousands, making them read- 
able at a glance 
. . Inclusion of a Totals column in the statement breakdown 
. . . Separation of Surplus and Undivided Profits 
1933 . . . A separate section containing a 5-year list of discontinued 
bank titles 


Every page in the First 1937 Blue Book—the 122nd edition—has 
been completely revised,—latest information obtainable about every 
bank in the world, including latest officer and director lists, dated 
statement of condition, new banks, mergers, consolidations, discontinued 
banks—every change that has occurred in the banking field in the past 
six months. 


The selected list of Investment Dealers is considerably augmented 
in this edition. The bank-recommended attorney section, completely re- 
vised, and the wealth of additional bank information in the First 1937 
edition makes this 2378 page book indispensable to the profitable opera- 
tion of business. 

Cloth-bound, $15 per copy, delivered. 
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